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3. Appendix. 
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STATE OF MINNESOTA 

IN SUPREME COURT 

C8-84-1650 

In Re: 

Petition of Minnesota State Bar 
Association to Amend the Minnesota 
Rules of Professional Conduct 

REQUEST TO MAKE 
ORAL PRESENTATION 

----------------------------------- 

James R. Schwebel hereby requests leave of this Court to 

make an oral presentation at the hearing in the above-entitled 

matter on April 12, 1993. 

Dated: April 9, 1993. 

55402-2246 



STATE OF MINNESOTA 

IN SUPREME COURT 

C8-84-1650 

In Re: 

Petition of Minnesota State Bar 
Association to Amend the Minnesota 
Rules of Professional Conduct 

----------------------------------- 

STATEMENT OF POSITION 
OF SCEWEBEL, GOETZ, 

SIEBEN & MOSEAL, P.A. 
REGARDING PETITION OF 

MINNESOTA STATE BAR 

I. HISTORICAL OVERVIEW. 

In 1977, the United States Supreme Court held that the 

blanket suppression of advertising by attorneys violated the free 

speech clause of the First Amendment. Bates v. State Bar of 

Arizona, 433 U.S. 350 (1977). The court held that commercial 

advertising of legal services could be restrained if false, 

deceptive, or misleading and that it could be made subject to 

reasonable restrictions on the time, place and manner of such 

advertising. Since restrictions on lawyer advertising were wide 

spread across the country, many states like Minnesota were faced 

with the repeal of their advertising restrictions and the 

enactment of new rules to deal with lawyer advertising. The 

debate in Minnesota about the degree of restriction on lawyer 

,advertising was heated. The issue was presented to this Court 

which held hearings and considered all of the varied positions on 

the issue. Ultimately this Court determined that lawyers were 

free to advertise in Minnesota. It banned only misleading 
. 



advertising and in-person solicitation. In adopting the rules, 

this Court chose to allow the maximum freedom for commercial 

speech. This Court has twice reaffirmed its commitment to the 

protection of the public's right to access to information and to 

the protection of First Amendment rights in this context. See In - 
re Discipline of Appert, 315 N.W.2d 204 (Minn. 1981); In re 

Discipline of Johnson, 341 N.W.2d 282 (Minn. 1983). The rules 

have now been in effect in Minnesota for 13 years. 1 Few, if any, 

complaints regarding lawyer advertising have been registered 

anywhere in Minnesota since the adoption of these rules. 

In August, 1990, 10 years after adoption of the rules, the 

Minnesota State Bar Association held the Greater Minnesota 

Lawyers Conference, a conference called to address issues and 

problems of lawyers practicing in out-state Minnesota. A report 

of this conference was subsequently prepared which reflected the 

concern of out-state lawyers with the loss of business to firms 

in large cities (A.l).2 The report further reflected the feeling 

of the conference attendees that lawyer advertising was a major 

cause of this trend. One of the specific resolutions developed 

at the conference was stated as follows: 

3. The MSBA should work toward adoption by Minnesota 
of the Iowa Advertising- Rules, including disclaimers 
and warnings with respect to representations of 
specialization and capability of lawyer advertisers. 

-------------------- 

'The disciplinary rules were initially found at DR2-101(A) 
2-103(A)(1980) and can now be found at Minn. R. P. Cond. 711-7.5. 

2ffA" refers to the Appendix which accompanies this statement. 
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(A-9). In the comment to this resolution, the idea of 

elimination of attorney advertising all together was rejected as 

not a "feasible option" in light of the United States Supreme 

Court's decisions in Bates and other lawyer advertising cases. 

However, the comment further said: 

A Conference working group brought up the possibility 
of restrictions on attorney advertising, 
adopted in 

as recently 
Iowa. The result in Iowa has been a 

significant decrease in legal advertising. 

(A-9). It was determined that the Greater Minnesota Lawyers 

Conference would be perpetuated and reconvened at appropriate 

intervals to work on implementation of the resolutions. 3 (A-10). 

Shortly thereafter the Minnesota State Bar Association 

created the Advertising Subcommittee of the MSBA Rules of 

Professional Conduct Committee. The subcommittee was created to 

address "[a] recommendation from the Greater Minnesota Lawyer's 

Conference that the MSBA work toward adoption by Minnesota of the 

Iowa Advertising Rules." (A-33). The subcommittee's charge was 

as follows: \ 

To study and recommend to the Minnesota State Bar 
Association Rules of Professional Conduct Committee 
whether lawyer advertising proposals similar to those 
in Iowa, Florida or other states should be adopted in 
Minnesota. 

JIowa has adopted a number of restrictions on lawyer advertising, 
restrictions which have resulted in a significant chill in lawyer 
advertising. From 1985 until at least 1991, no lawyer 
advertisements were broadcast on radio or television in Iowa. 
Affidavit of Executive Director of the Iowa Broadcasting 
Association (July 24, 1991) contained in Comment of the National 
Association of Broadcasting, app. A, No. R-90-0024 (filed with the 
Clerk of the Arizona Supreme Court, July 31, 1991). 
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(A-34). The committee began meeting on February 1, 1991. The 

subcommittee reported recommendations to the Rules of 

Professional Conduct Committee which in turn reported 

recommendations to the MSBA Board of Governors and General 

Assembly. The subcommittee ultimately issued a report in which 

it did not recommend any change be made. 

Subsequent to the Bar Association Convention in June, 1991, 

a second committee was set up to study lawyer advertising. The 

charge to that committee by the Bar Association was: 

To develop a specific proposal regulating lawyer 
advertising to be presented at the 1992 convention. 

(A-35). Thus, the first committee and its mandate to study the 

need for changes was disbanded and the Bar Association created a 

second committee not to study the situation, but to draft 

restrictions. 

The Lawyer Advertising Committee undertook to respond to 

that charge beginning on September 20, 1991 (A-36). The 

committee met monthly until April of 1992. The meeting summaries 

reflect that this was a committee set up to regulate advertising 

and find a way to justify it, rather than to determine whether 

there was a problem to be addressed. At the October 25, 1991 

meeting, "[iIt was suggested that Minnesota would need Minnesota 

specific emperical data to justify any restrictions on 

advertising." (A-38). The committee apparently had no consumer 

complaints. The Bar Association staff member present was 

directed to gather information about instituting a survey. The 

committee agreed to place a notice in MSBA In Brief, a Bar 

Association newsletter, asking lawyers to send in copies of ads 
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which they considered misleading and deceptive (A-39). The 

meeting summary reflected that, '[T]he notice would also ask for 

more information about the placement of the ad, any clients who 

were misled by the ad, and further information.,, 4 (A-39). 

Ron Graham from the Minnesota Better Business Bureau was 

invited to be a member of the Lawyer Advertising Committee and 

first appeared at the December 20, 1991 meeting. The following 

is reflected in the meeting summary: 

Ron Graham stated that he had worked for the Better 
Business Bureau for 32 years and was pleased to serve 
on the Lawyer Advertising Committee. He summarized the 
Better Business Bureau's procedure for 
advertising complaints. 

addressing 
He noted that most complaints 

come from competitors rather than from the public. He 
noted that he had received few, 
relating to lawyer advertising. 

if any, complaints 

(A-40). At that same meeting, Bertram Greener of the committee 

summarized the results of a meeting he and some other committee 

members had with Nick Critelli. Mr. Critelli was involved in the 

formation of Iowa's advertising rules and defended them before 

the Iowa Supreme Court. Mr. Critelli had reservations about 

making changes to Minnesota rules noting that "Minnesota's 

ethical rules already proscribe some of the abuses which the 

Lawyer Advertising Committee sought to correct.,, (A-40). He 

suggested "it might be more appropriate to focus on enforcement 

of the rules already written rather than to write more rules.,, 

-------------------- 
4 This ad was eventually run and while it generated some response 
from lawyers, the lawyer responses to this solicitation were 
apparently the only complaints about lawyer advertising that the 
committee could find. 
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(A-40). Additionally, he reminded the committee members and Mr. 

Greener that there were constitutional issues to be considered.5 

(A-40-41). 

At that same meeting the topic of mail solicitation came up. 

One member reported that Minnesota allows mail solicitation as 

long as it is not false or misleading and noted that any attempt 

to restrict solicitation beyond that point would be fruitless in 

light of the United States Supreme Court decision in Shepiro v. 

Kentucky Bar Association, 486 U.S. 466 (1988). The meeting notes 

reflect that [ ] f, t he committee discussed ways to make mail 

solicitation more palatable.', (A-42). 

By the time of the January 24, 1992, meeting, the 

committee's ad requesting that lawyers send them copies of ads 

which they considered misleading or deceptive had run and the 

committee had some responses (A-44). All of the responses were 

from lawyers and none concerned issues addressed by the rules now 

being proposed by the MSBA. The committee "decided to continue 

soliciting additional responses." (A-44). 

Eventually the committee proposed a number of changes to the 

Rules of Professional Conduct. The matter was voted on at the 

Bar Association Conference in the summer of 1992. The petition 

now pending before this Court was subsequently prepared and 

filed. 

"Adoption of aspirational standards was suggested at the same 
meeting but the committee rejected the idea feeling "it was more 
worthwhile to draft rules which lawyers were required to follow." 
(A-43). 
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POSITION: 

THE PROPOSED CHANGES TO THE MINNESOTA RULES 
OF PROFESSIONAL CONDUCT ARE UNNECESSARY, 
CONSTITUTIONALLY SUSPECT AND MOTIVATED PRIMARILY 
BY THE ECONOMIC INTERESTS OF CERTAIN FACTIONS OF 
THE MSBA. THEY SHOULD BE REJECTED. 

In its Petition to Restrict Lawyer Advertising, the MSBA 

comes to this Court to propose a solution to a non-existent 

problem. It asks that this Court to impose wide-spread 

restrictions on lawyer advertising, restrictions which will chill 

commercial speech, with absolutely no justification for the 

imposition of such restrictions. Rather, the primary impetus for 

these changes has been and remains the economic welfare of 

certain sections of the Bar Association. Market share concerns 

of special interest groups, however, do not and cannot justify 

the use of the Rules of Professional Conduct to increase 

restrictions on lawyer conduct, especially restrictions on free 

speech. Consequently, these proposed changes should be rejected. 

A. The MSBA Has Completely Failed To Demonstrate That 
A Problem Exists Which Warrants The flSolutionM It 
Proposes. 

The MSBA petition requesting amendment of the rules on 

lawyer advertising states that it had "considered numerous 

complaints about misleading advertisements to the public where 

the existing Rules where inadequate and ill-suited for the 

protection of the public.', The petition suggests that the 

proposed changes were an attempt to remedy the problems regarding 

"misleading advertisements to the public.', However, there simply 
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is no evidence to support any allegation that misleading lawyer 

advertisements are a problem in Minnesota. Indeed, the evidence 

is to the contrary. 

While it appears from the meeting notes that the Advertising 

Committee looked for complaints about lawyer advertising from the 

general public, it is clear it simply could not find any. 

Statistics available6 reflect that in 1990 the Lawyer Board of 

Professional Responsibility7 received 1,384 complaints regarding 

lawyers, and only 7 concerned advertising, all of which were 

filed not by clients but by lawyers. The number of advertising- 

related complaints rose to 33 in 1992 following a public request 

by MSBA soliciting complaints about advertising. Again, these 

complaints were generated by lawyers and not by consumers. 

(A-57-83). Indeed, the letters of complaint reflect that they 

were written in direct response to the Bar Association 

solicitation for such complaints in MSBA in Brief. (A-57-83). 

Ron Graham of the Minnesota Better Business Bureau was 

invited to be a member of the committee. At his first 

appearance, Mr. Graham noted that across the board most 

complaints regarding advertising come from competitors rather 

than the public and further that the Better Business Bureau had 

received few, if any, complaints relating to lawyer advertising 

(A-40). 

-------------------- 

6The statistics cited are taken from a commentary written by 
Stephen R. Bergerson which appeared in the Minneapolis Star 
Tribune on November 20, 1992 (A-84). 
7 The Minnesota State Board of Professional Responsibility is 
taking no position on this petition. 
existed, 

Indeed, if a problem 
certainly the Board of Professional Responsibility would 

be supporting the petition. 

-8- 



Apparently the only complaints the MSBA could find were 

complaints it generated with its solicitation in MSBA In Brief. 

Each and every one of these complaints is from a lawyer. Not one 

of the complaints deals with the issues of fee and cost 

disclosure in contingent fee cases, or any issues the proposed 

rules cover. All of the complaints about solicitation letters 

were registered by lawyers who were in competition with the firms 

soliciting clients. Thus, while the MSBA petition implies that 

these proposed changes were drafted to solve the problems raised 

in the "numerous complaints@ it reviewed, this contention is 

simply not true. 8 

B. The Rules of Professional Conduct As They Exist 
Are Adequate To, Protect The Public. 

The proposed rules require that lawyers clutter their ads 

with wordy disclaimers regarding the division of costs and fees 

and the charging of costs to clients. However, the proposed 

disclosures are already required at the time of the signing of a 

retainer agreement by other portions of the Rules of Professional 

Responsibility. The public is already protected from attempts by 

lawyers to mislead them on these issues. 

Proposed Rule 7.2(g) requires that advertisements and 

written communications which indicate that the charging of a fee 

is contingent on an outcome must disclose that the client will be 

liable for expenses regardless of the outcome if the lawyer so 

intends. Proposed Rule 7.2(h) requires that advertisements and 

-------------------- 
8 The MSBA, as petitioner, certainly has the burden of coming 
forward with evidence to demonstrate these changes are necessary. 
It has, however, provided this Court with nothing more than the 
unsubstantiated allegations in its petition. 
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written communications indicating that the fee will be a 

percentage of the recovery must disclose that the percentage will 

be computed before expenses are deducted if the lawyer so 

intends. However, Rule 1.5 already provides: 

(cl l l A contingent fee agreement shall be in 
writing'and shall state the method by which the fee is 
to be determined, including the percentage or 
percentages that shall accrue to the lawyer in the 
event of settlement, trial or appeal, litigation and 
other expenses to be deducted from the recovery, and 
whether such expenses are to be deducted before or 
after the contingent fee is calculated. 

Before any consumer of legal services enters into a contract with 

a lawyer in the State of Minnesota, he or she must be made fully 

aware of the method of calculation of costs and fees. There is 

absolutely no need to require lawyers to undermine the very 

purpose of advertising by requiring lengthy disclaimers such as 

are suggested in proposed Rule 7.2(g) and (h). Indeed, the 

effect of such requirement would be, not to further enlighten 

consumers of legal services, but rather to confuse them 9 and to 

eliminate a lawyer's ability to negotiate the issue of costs with 

the client. 

C. Lawyer Advertising Performs An 
Function In 

Important 
Informing The Public And Should 

Remain Unfettered. 

Both this Court and the United States Supreme Court have 

recognized the importance of advertising, specifically 

advertising by lawyers. This Court in In Re Discipline of 

-------------------- 
9 The general public, as a rule, is not versed in the legal 
distinctions between costs and fees. The lengthy disclaimers 
regarding their methods of calculation will undoubtedly be 
confusing and will substantially reduce the likelihood that people 
who feel they cannot afford a lawyer will contact one. 
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Appert, 315 N.W.2d 204, 210 (Minn. 1981) addressed the public 

policy considerations surrounding the use of solicitation letters 

and brochures. It said: 

The information supplied through respondents' 
distribution of the letter and brochure made several 
injured parties aware of their legal position and 
absent access to the letter and brochure, some of those 
individuals would not have been made aware of their 
rights. The manufacturer against whom the solicited 
litigation was directed, apparently engaged in 
particularly egregious conduct which resulted in severe 
and permanent injuries to a substantial number of 
people. 

The court found "significant public and individual first 

amendment interests " required that such advertising be allowed. 

Id. - The public has an interest in informing "injured parties of 

their rights and the availability of legal services that allow 

them to enforce those rights." 315 N.W.2d at 213. Indeed, this 

Court in adopting the existing rules on lawyer advertising in 

1980 was presented with the opportunity to attempt to further 

restrict it but specifically chose not to do so. It should make 

this same choice again. 

The United States Supreme Court in Bates v. State Bar of 

Arizona, 433 U.S. 350 (1977) noted: 

Studies reveal that many persons do not obtain counsel 
even when they perceive a need because of the feared 
price of services or because of an inability to .locate 
a competent attorney. 

433 U.S. at 370 (footnotes omitted). The Bates court went onto 

say: 

[Advertising by attorneys] may offer great benefits. 
Although advertising might increase the use of the 
judicial machinery, 
is 

we cannot accept the notion that it 
always better for a person to suffer a wrong 

silently than to redress it by legal action. As the 
Bar acknowledges, "the middle 70 percent of our 
population is not being reached or served adequately by 
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the legal profession." ABA, Revised Handbook on 
Prepaid Legal Services 2 (1972). 
this underutilization 

Among the reasons for 
is fear of the cost, and an 

inability to locate a suitable lawyer. Advertising can 
help to solve this acknowledged problem: Advertising 
is the traditional mechanism in a free-market economy 
for a supplier to inform a potential purchaser of the 
availability and terms of exchange. . . . 

433 U.S. at 376 (citation omitted). The United States Supreme 

Court went onto point out that restrictions on advertising serve 

to increase the difficulty of discovering the lowest cost seller 

of acceptable ability and isolate attorneys from competition. 

Consequently, the incentive to price competitively is reduced. 

Bans on advertising serve "to perpetuate the market position of 

established attorneys If stifling competition from younger and less 

economically successful lawyers. 433 U.S. at 378. 

Advertising meets the needs of the middle section of 

Americans as well as the needs of the poor and underprivileged.- 

It provides access to legal services for those who do not know 

lawyers and do not know how to find one they can afford. 

Restrictions on advertising impact most broadly on this section 

of the population. Restrictions which serve only to reallocate 

market share positions of attorneys should not be enacted where 

the result is to preclude access to legal services by the groups 

of people who need them most. 

D. Minnesota's Position On Lawyer Advertising Serves 
the Public Interest And Is Consistent With The 
United States Supreme Court's 
Of First Amendment Protections 

Interpretation 
For Commercial 

Speech. It Should Be Maintained. 

This Court in 1980 struggled with the issue of whether 

restrictions should be placed on lawyer advertising and decided 

that restrictions should exist but should be minimal. This Court 
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has subsequently reaffirmed this decision. See In re Discipline 

of Johnson, 341 N.W.2d 282 (Minn. 1983); In re Discipline of 

Appert, 315 N.W.2d 204 (Minn. 1981). It has based its commitment 

to the free flow of commercial information on its finding that 

commercial speech is beneficial to the public interest and 

protected by the First Amendment. The protections it has set out 

are consistent with the United States Supreme Court's position on 

these issues. 

In Appert, this Court quoted from the United States Supreme 

Court decision in Bates v. State Bar of Arizona, 433 U.S. 350 

(1977) regarding the public interest in the free flow of 

commercial information. 

The listener's interest is substantial: The consumers 
concern for the free flow of commercial speech often 
may be far keener than his concern for urgent political 
dialogue. Moreover, significant societal interests are 
served by such speech. 
commercial, 

Advertising, though entirely 
may often carry information of import to 

significant issues of the day, and commercial speech 
serves to inform the public of the availability, nature 
and prices of products and services and thus performs 
and indispensable roll in the allocation of resources 
in a free enterprise system. In short, such speech 
serves individual and societal interest in assuring 
informed and reliable decision making. 

Appert, 315 N.W.2d at 208 (quoting Bates, 433 U.S. at 364.) 

The protection of commercial speech is as important today as 

it was in 1977 when Bates was decided and in the early 1980's 

when this Court addressed these issues, first during the 

promulgation of new rules on advertising in 1980 and later in 

Appert and Johnson. This Court should continue its vigilance in 

this area. 
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CONCLUSION 

The proposed changes to the Minnesota Rules of Professional 

Conduct are unnecessary. The MSBA has completely failed to 

demonstrate that any problem exists which warrants the solution 

that it proposes. The proposed changes are motivated primarily 

by economic interests of certain factions of the Bar Association. 

Such motivation is not sufficient to warrant changes to the Rules 

of Professional Conduct. Moreover, the rules currently in effect 

comport with this Court's decisions in this area and with the 

position of the United States Supreme Court on the First 

Amendment issues. Consequently, the proposed changes should be 

rejected. 

Dated: April 9, 1993. 

SCHWEBEL, GOETZ, SIEBEN & MOSKAL, P.A. 

ATTORNEYS FOR'PLAINTIFF 
5120 IDS Center 
Minneapolis, Minnesota 55402-2246 
(612) 333-8361 
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CONTEXT 

From the opening of the Conference, the term "Greater 
Minnesota" raised questions and comments. What is a 
"Greater Minnesota Lawyer?" Replacement terms suggested 
were country lawyer, outstate attorney, and rural 
lawyer. The term of choice was country lawyer. By 
whatever name, the question remains: What is happening 
to the country lawyer in Minnesota? 

Minnesota and its lawyers are changing. In 1965 nearly 
one out of three Minnesota State Bar Association members 
was an outstate attorney. By 1990 less than one out of 
five members practiced outside of the Twin Cities 
metropolitan area, including the suburbs. Projections 
of the Office of the State Demographer, presented by 
Martha McMurry at the Conference, are that the change in 
population. from 1990 to 2000 in greater Minnesota will 
show large increases in the middle-aged and very old. 
The Minnesota State Demographer's office also showed per 
capita income for 1988 to be lower in outstate areas. 
Thus, these country lawyers will be serving a population 
which is older and has less income than that in the Twin 
Cities metropolitan area and suburbs. Charts 
illustratingathese facts are found at Appendix C. 

In the past, an attorney became a country lawyer as a 
lifestyle choice. A picture of that lifestyle as it was 
and is now was painted by Jeanne Bringgold, Wheaton. 
The pace of life in a small community is more relaxed 
than in the larger cities. Professional relationships 
among attorneys are perceived by country lawyers as 
friendly and professional. The country lawyer is 
typically an important member of the community and is 
well-known. The country lawyer is also expected to 
contribute heavily in time and effort to the community 
and to live with less privacy than most. This fishbowl 
existence is only one of the problems faced by country 
lawyers. 

The country lawyer knows and is part of the lives of a 
greater percentage of the community than his or her city 
counterpart. Questions involving conflicts of interest 
are a common occurrence in the country lawyer's 
professional life. It is not unusual for one client to 
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be opposite another client or for clients on both sides 
in a dispute to ask for a single attorney. Conflict of 
interest rules have a significant impact on the business 
of the country lawyer. 

William Wernz, Director of the Office of Lawyers 
Professional Responsibility, spoke at the Conference on 
the ethical complaints arising in outstate Minnesota. 
During his discussion of conflict of interest problems, 
Wernz referred to the case of Gillesoie v. Klun, 406 
NW2nd 547 (Minn.. App. 1987). In this case, existing 
clients of an attorney found themselves in a real estate 
transaction and asked an attorney to represent both 
sides. In this case a dispute arose and the attorney 
failed to withdraw from the case. The Court applied 
community standards to confirm that the attorney should 
have withdrawn and affirmed an award of punitive damages 
against him. 

Although camaraderie and a friendly professionalism are 
frequently found in greater Minnesota, the risk of a 
sense of isolation also exists for the country lawyer. 
Serious professional and business problems are not 
easily confided to a competitor with offices just down 
the street. It is easy to feel alone and overwhelmed in 
the face of an unfamiliar or especially difficult 
situation. Isolation is not unique to the country 
lawyer, but is a significant part of his or her life. 

Against this background of an attractive lifestyle with 
problems of conflict of interest, isolation, demands of 
community service, and lack of privacy, it was 
determined that the major problem faced by the country 
lawyer today is economics. Minnesota Supreme Court 
Justice John Simonett framed the issue as a question in 
his keynote address to the Conference: Why is business 
going elsewhere that should stay at home? The public's 
perception, as stated by Justice Simonett, is that "big 
is better." The local attorney is not the best choice 
for "big" cases. This perception is influenced by the 
recent phenomena of attorney advertising. Local 
telephone directories and newspapers contain advertising 
not just by local attorneys, but by metropolitan firms. 
Clients of the country lawyer are now asked to give 
their business to attorneys in regional metro centers 
and the Twin Cities. 

lY 

Business is also "leaving home" due to economic 
structural changes in outstate Minnesota. Small, fami 
farms are being replaced by larger operations with 
owners outside of the local community. Conference 
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participants t8ld common occurrences of locally-owned 
banks and businesses being purchased and operated from 
headquarters in metropolitan areas. As ownership 
migrates away from the local community, so does the bulk 
of the legal business. 

From his view on the Supreme Court, Justice Simonett 
noted that good and competent legal work is not limited 
to metropolitan areas and is not ti matter of geography. 
Justice Simonett concluded that it isthe public's 
perception that .needs changing. As the Conference began 
he offered guidelines for consideration: 

1. Do good work - there is no substitute for being 
good at what you do. 

2. Use good stationery - your advertising is 
everything you do that reaches a client or the 
public and not just television or Yellow Pages 
advertising. 

3. Avoid isolation - the country lawyer's horizon 
must extend beyond the county line. 

4. Cultivate propinquity - the country lawyer lives 
next to the client and can build on that 
advantage. 

A final element making up the context in which the 
Conference took place is the apparent tension between 
urban and rural Minnesota. As the Greater Minnesota 
Lawyers Conference began a column by Leonard Inskip 
appeared in the Minneapolis Star Tribune pointing out 
the need for Minnesota to approach the future as a 
single community instead of two groups, one urban and 
one rural. The Blandin Foundation is seeking a way to 
implement this vision. Justice Simonett brought this to 
the attention of the Conference and pointed out that the 
Conference could be a step in the right direction. A 
copy of the column by Leonard Inskip may be found at 
Appendix D. 
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RESOLUTIONS, STATEMENTS OF PRINCIPLE 

CALLS FOR ACTION 

1. Outstate law firms should cooperate, make referrals 
to one another, identify specialist capabilities 
and develop a marketing plan for joint and 
reciprocal services to outstate attorneys before 
making referrals to large metropolitan law firms. 

Comment 

This resolution addresses one aspect of an issue known 
as the "big case drain." This issue was defined as the 
migration of legal business, especially significant 
cases involving large sums of money, from the local 
community to metropolitan law firms. Referrals by local 
attorneys were explored as one cause of the "big case 
drain." Legal advertising is not only directed to the 
public but also to local attorneys in outstate 
Minnesota. When a local attorney is faced with a client 
or a matter suitable for referral, the referring 
attorney often relies upon advertising in making the 
referral. Questions were raised how to best serve the 
client in making a referral and whether advertising 
provides enough reliable information to judge the best 
quality and value of legal services. 

The Conference decided to approach this issue in a 
positive manner. It was recognized that valid reasons 
may exist in some cases to refer clients and legal 
matters to law firms in the Twin Cities metropolitan and 
suburban areas - matters of cash flow, resources to 
develop a case and expertise in certain areas of the 
law. Such choices may be the best way to serve the 
client. The Conference recognized that often referrals 
to metropolitan and suburban law firms are made by 
default. Due to a lack of sufficient information about 
regional and other outstate law firms available to local 
attorneys. Many outstate law firms are not being 
considered for referrals. This resolution seeks to fill 
that void and urges the creation of an objective and 
information-based networking system. 

Implementation of the resolution could take a number of 
directions, including publication of a directory, the 
use of peer review, and expanded use of the MSBA Lawyer 
Referral System. The use of district bar associations 
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in implementation of this resolution led to a discussion 
of the possibility of altering MSBA district bar lines. 
No decisions were made as to implementation of the 
resolution other than continuation of the Conference. 

2. Outstate law firms should develop a vehicle and 
create a funding structure for marketing and 
advertising with emphasis on the availability of 
good and competent lawyers in outstate Minnesota 
and the public need for local and regional legal 
services. 

Comment 

Public perception of the country lawyer is the focus of 
the second resolution. The Conference concluded that 
the public fails to perceive two factors in deciding to 
retain legal counsel for the "big" case. First, members 
of the local community typically do not appreciate the 
local attorney's competence and expertise. Second, the 
potential client typically fails to recognize the value 
of having attorneys practicing law in the local 
community. 

It was the consensus of all speakers, that competence is 
not a matter of geography and that good and 
knowledgeable attorneys are found throughout Minnesota. 
Some participants stated that in their communities many 
believe the opposite: that competence is greater on the 
part of those who advertise, 
the local community. 

expecially those outside 
The rule seems to be that the 

special case deserves a "special" attorney, and special 
means "not local." This misperception is encouraged in 
part by the prevalence of legal advertising and in part 
by the failure to convince the public of the value of 
the local attorney. 

This resolution seeks to satisfy this need by calling 
for public service announcements and marketing 
supporting local attorneys. Although the precise nature 
of this message was not determined at the Conference, it 
could include the following: 

A. Good and competent attorneys are practicing law 
in local Minnesota communities; 

B. A local attorney's knowledge of the unique 
regional aspects of a matter is valuable to a 
client; and 

C. Local attorneys live with their clients and 
contribute their time and efforts to the 
community. 

c 

08 
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3. The MSBA should work toward adoption by Minnesota 
of the Iowa Advertising Rules, including 
disclaimers and warnings with respect to 
representations of specialization and capability of 
lawyer advertisers. 

Comment 

The economic issue referred to as the "big case drain" 
was the cause for addressing legal advertising in 
outstate communities. Through legal advertising the 
public is made aware of the availability of legal 
services and, hopefully, becomes better informed when 
retaining legal counsel. These advantages are not 
achieved without a cost, however. It was the opinion of 
many Conference participants that legal advertising in 
outstate Minnesota has not led to a better informed 
public, but instead shifted the criteria for choosing an 
attorney from reputation and competence to price and 
image. Legal advertising which is self-laudatory was 
seen as a poor way to help the public make an informed 
and objective decision when retaining a lawyer. 
Elimination of attorney advertising was not seen as a 
feasible option, especially in light of the First 
Amendment constitutional protection of commercial free 
speech. A Conference working group brought up the 
possibility of restrictions on attorney advertising, as 
recently adopted in Iowa. The result in Iowa has been a / 
significant decrease in legal advertising. L 

The Iowa Disciplinary Rules prohibit advertising "which 
contains a false, fraudulent, misleading, deceptive, 
self-laudatory or unfair statement, which contains any 
statement or claim relating to the quality of the 
lawyer's legal services, which appeals to the emotions, 
prejudices, likes or dislikes of a person and which 
contains any claim that is not verifiable." Iowa 
Disciplinary Rules DR 2-101 (B) (4) (a). A recent 
article from the News Bulletin of the Iowa State Bar 
Association summarizes the restrictions and is set out 
in Appendix E. The electronic media portion of these 
restrictions was upheld by the U.S. Supreme Court in 
Committee on Professional Ethics and Conduct v. 
Humphrey, 355 N.W.2d 565 (Iowa 1984), vacated 472 U.S. 
1004, on remand 377 N.W.3d 653 (Iowa 1985), appeal 
dismissed 475 U.S. 1114. 

The Florida Bar has submitted proposed advertising rule 
amendments similar to the Iowa restrictions. A copy of 
the proposed Advertising Rule Amendments is available 
from the MSBA. 

,P 
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4. The Greater MiMesota Lawyers Conference should be 
perpetuated and reconvened in plenary session at 
appropriate intervals, at least annually, and an 
interim committee composed of 1990 Conference 
participants should be appointed by the MSBA 
president to work with the Board of Governors,' 
sections and committees to identify and seek 
solutions to the problems of outstate law practice, 
and fact finding and resource identification to 
benefit and foster the continuation of viable 
outstate law practice. 

Comment 

It was the consensus of the Conference participants that 
the Greater Minnesota Lawyers Conference was a good 
beginning on addressing the future of outstate law 
practice. The fact that the Conference occurred was 
greatly appreciated since it afforded participants an 
opportunity to meet and focus on crucial issues. Much 
work remains in defining issues and preparing 
recommendations for implementation of these 
resolutions. It was assumed that this Conference would 
deal with the tensions between rural law practice and 
urban practice. As the Conference explored the issues, 
it became apparent that the problems could easily be 
restated in terms of smaller law firms and large firms 
or general practitioners and specialists. The 
Conference calls for more exploration of these issues. 

Further exploration of the issues faced by outstate 
practitioners should include cooperation and an 
interface with the Blandin Foundation as it works toward 
building one Minnesota community. This vision is the 
subject of a column by Leonard Inskip in the Minneapolis 
Star Tribune on August 15, 1990. A copy of the column 
is found as Appendix D. 

Implementation of this resolution was discussed in terms 
of continuing the Conference under an appropriate name, 
such as the Country Lawyers Conference. It was 
suggested that the Conference reconvene in conjunction 
with or prior to the MSBA annual convention rather than 
assigning that work to existing committees or sections 
of the MSBA. 

5. The Minnesota state and federal trial and appellate 
courts, excluding the Supreme Court, should be 
decentralized both in the administrative and 
hearing process, maintain administrative officers 
and hear administrative, court and jury cases in 
traditional seats of state and federal court 
divisions by resident judges with resident 
administrative staff. 
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Comment 

The state and federal court systems of Minnesota serve 
the entire state. They should not, therefore, limit 
their presence to the Twin Cities metropolitan area. 
The people of Minnesota and the administration of 
justice benefit when the courts maintain a physical 
presence in outstate areas of the state. When courts, 
through scheduling cases and maintaining administrative 
staff, 
part of 

are physically present in a community they become 
the community. In this way divisions between 

outstate and metropolitan Minnesota can be reduced. 

The Minnesota Supreme Court is excluded from this 
recommendation because of its unique nature of 
finality. 
to continue 

The Minnesota Court of Appeals is encouraged 

locations. 
its practice of hearing appeals in outstate 
As the Minnesota Court of Appeals has 

traveled throughout the state, the judicial process has 
become more accessible and less distant to outstate 
citizens. The migration of trial and appellate court 
functions and state and federal court systems to a 
central location in the state diminishes the benefits of 
open access and familiarity. This trend is opposed. 

6. The MiMeSOta State Bar Association, Minnesota 
Lawyers Mutual, Lawyers Professional Responsibility 
Board and outstate law firms should continue and 

s enhance emphasis on quality assurance and office 
efficiency of rural law firms, promoting the 
concept that bigger does not suggest better. 

*7. The MSBA and purveyors of statewide continuing 
legal education should continue being sensitive to 
the needs of outstate lawyers concerning substance, 
location, and timing of presentations and selection 
of presenters. 

Comment 

Isolation of the country lawyer from continuing legal 
education resources was raised by a number of working 
groups. The problems of distance, travel and time 
hinder the access of outstate attorneys to quality 
continuing legal education courses. Conference 
participants recognized the efforts providers have made 
to overcome the difficulties of time and distance with 
videotaped courses scheduled for outstate 
presentations. There is a perception, however, that the 
speakers and faculty of CLE courses are predominantly 
metropolitan attorneys. Efforts to involve outstate 
attorneys as speakers are encouraged so that the 
perception of outstate attorneys as having competence 
and expertise is promoted. 
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As resolution #l of this report is implemented, outstate 
attorneys and continuing legal education providers will 
have a resource for identifying potential speakers. 

a. State, federal and administrative courts should 
recognize the problems of distance and travel faced 
by all attorneys and freely permit accommodations, 
including telephone conferences in lieu of personal 
appearances. 

Comment 

The factors of distance, travel and time as they apply 
to isolation of the outstate attorney and access to the 
courts was considered in this resolution. Outstate 
attorneys and clients often find themselves traveling 
long distances to make short pro forma personal 
appearances in court. Default hearings, short motion 
hearings, and certain bankruptcy proceedings were 
mentioned as examples. 

With the availability of telephone conferencing and 
facsimile transmission, it is now possible to replace 
the personal appearance with a telephone conference 
appearance. Courts are urged to increase their 
efficiency and that of counsel'and clients by permitting 
telephone conference appearances and other 
accommodations whenever possible. 

9. The MSBA should factor into the rotation toward the 
MSBA presidency the suburban areas as well as 
Minneapolis, St. Paul, and outstate Minnesota. 

Comment 

Section 8.23 of the Articles, Bylaws and Rules of the 
Minnesota State Bar Association provides that the 
offices of President and President-Elect are rotated 
among members elected from the Hennepin County Bar 
Association, the Ramsey County Bar Association, and the 
outstate affiliated district bar associations. The 
rotation recognizes three components of the MSBA 
membership: Minneapolis, St. Paul, and outstate. The 
Conference participants forecast that the demographic 
trend of attorneys in Minnesota will result in four 
components: Minneapolis, St. Paul, outstate, and Twin 
Cities suburban. As the growth of suburban attorneys 
takes place it is possible that the outstate slot in the 
rotation could alternate between a suburban attorney and 
an attorney practicing outside of the Twin Cities 
metropolitan and suburban area. If this forecast is 
accurate, the result would be to have an outstate 
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attorney president of the MSBA once every six years and 
a suburban attorney president once every six years. By 
expanding the rotation to include suburban Minnesota, 
outstate and suburban areas would each elect a 
president-elect once every four years. 

Future demographics of MSBA membership may require this 
change. An analysis of the current member distribution 
of the MSBA shows the following: 

Metro 9,164 68.6% 
Suburbs 1,604 12.0% 
Outstate 2,585 19.4% 

These figures are taken from the 1989-90 membership 
report of the MSBA and reflect figures for July 1990. 

10. The Minnesota Supreme Court should reconsider its 
specialization rules to recognize the differences 
between metropolitan and outstate practice and the 
unreality of conforming rural to urban rules on 
these subjects. 

Comment 

The Minnesota Supreme Court has established minimum 
standards for specialization. A copy of Rule 6 of the 
Plan for the Minnesota State Board of Legal 
Certification and Rule 108 of the Internal Rules for the 
State Board of Legal Certification are set forth as 
Appendix G. As a minimum, an attorney seeking to be 
certified as a specialist must devote at least 25% of 
the attorney's practice to this specialty area. Two 
areas of specialty are now certified by the MSBA: Civil 
Trial Specialist and Real Property Law Specialist. To be 
certified as a Real Property Law Specialist a minimum 
25% substantial involvement requirement is imposed. To 
be certified as a Civil Trial Specialist the substantial 
involvement requirement is satisfied by devoting at 
least 50% of the attorney's practice to the specialty. 

A number of Conference participants asserted that the 
percentages of practice requirements are unrealistic as 
applied to outstate practitioners. During discussion it 
was stated that the economic realities of law practice 
in a rural community typically require an attorney to be 
a general practitioner and prohibit isolating a 
substantial portion of the practice to a single 
specialty area. 

The Conference concluded that it will become 
increasingly difficult for outstate lawyers to meet the 
percentages of practice requirements to obtain or retain 
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certification. 
now certified. 

Approximately 128 outstate attorneys are 
The number of Twin Cities metropolitan 

and suburban attorneys now certified is 267. These 
numbers are based upon a review of the directory issue 
of Bench & Bar, September 1990, which was published 
following the close of the Conference. 

11. All lawyers should perpetuate and enhance the 
degree of civility and collegiality which they 
enjoy. 

Comment 

The professionalism and civility exhibited among country 
lawyers is seen as one of the benefits of practicing law 
outside of the metropolitan areas. The erosion of this 
collegiality among all lawyers in the state is a real 
threat to both rural and metropolitan lawyers. The 
Conference was unanimous in urging all MSBA members to 
build upon the civility and collegiality they have 
enjoyed in the past. 

12. Country lawyers are proud to be called Country 
Lawyers and disclaim the term "Greater Minnesota" 
when applied to them. 

13. Appropriate elaborating comments should be appended 
to these resolutions, statements of principle, and 

L calls for action by the interim committee and the 
report of this conference, thus formalized, should 
be disseminated within the MSE3A, within the court 
system and to other appropriate distributees and 
media and to lawyers and the public in their 
communities. 

14. The Greater Minnesota Lawyers Conference of the 
Minnesota State Bar Association extends its 
gratitude and appreciation to each of the sponsors 
of the Conference and directs that this resolution 
be communicated to them. The sponsors are: 

Minnesota State Bar Foundation 
Attorneys' Title Guaranty Fund, Inc. 

Minnesota Lawyers Muttial 
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Tim on effective low office oroctice ond ooerations 

Iowa Lawyer Advertising Rules . 
1 

by Charles L. Harrington based solely upon advertisements or potential client(s) undertake litigation, 
self-proclaimed expertise. This disclo- DR 2-101(F) requires the communica- 

Rules govemmg advertising by lowa sure is required by rule of the Supreme 
lawyers are found in Canon 2 of the Iowa 

tion to”disclose that the filing ofa claim 
Court of Iowa.” In the case of communi- or suit solely to coerce a settlement or 

Code of Professional Responsibility for 
Lawyers and in the formal opinions of 

cations in telephone and cit.y directories, to harass another could be illegal and 
newspapers, periodicals, trade journals, 

the Committee on Professional Ethics 
could render the person so filing liable 

and Conduct of the Iowa State Bar 
“shoppers,“and other similar advertising for malicious prosecution or abuse of 

Association. Effective June 1, 1989, the 
media, this requirement is satisfied if the process.” 
publisher agrees to print all required 

Supreme Court of Iowa adopted new 
A lawyer who limits his or her practice 

versions of Disciplinary Rules DR 2- 10 1, 
disclaimers in at least 9 point type on to or practices primarily in a specified 
each page bearing the ad. 

DR 2-102, and DR 2-105. 
area of practice and who meets the 

Lawyers wishing to include informa- requirements of DR 2- 105 to list an area 
The Iowa rules prohibit advertising tion as to fees in an advertisement should 

“which contains any false, fraudulent, 
of practice may refer to the area of 

review DR 2-101(A) and DR 2-101(D). 
misleading, deceptive, self-laudatory, or 

practice in an advertisement containing 

unfair statement, which contains any 
Any reference to fixed fees or hourly fees the following DR 2-105(,1)(3)(b) 
in the advertising copy requires disclaimer: 

statement or claim relating to the quality disclosure: 
L 

of the lawyer’s legal services, which 
A description or indication of 

(a) That the stated fixed fees and 
appeals to the emotions, prejudices. likes 

limitation of practice does not mean 

or dislikes of a person, or which contains 
range of fees will be available only to that any agency or board has certified 

any claim that is not verifiable.” DR 
clients whose matters are encompassed such lawyer as a specialist or expert 
within the described services: and 

2-101(A). In-person and telephone 
in an indicated field of law practice, 

(b) if the clients matters are not 
solicitation are prohibited. DR 2- 

nor does it mean that such lawyer is 
encompassed within the described 

101(B)(4)(a). Written advertising and 
necessarily any more expert or 

solicitation, including telephone 
services, or if an hourly fee rate is stated, competent than any other lawyer. All 

directory listings and mailings, is 
the client is entitled, without obligation, potential clienu are urged to make 

permitted subject to various restrictions, 
to a specific written estimate of the fees 
likely to be charged. 

their own independent investigation 

as is advertising by way of the electronic A lawyer may advertise a contingent 
media. fee “provided that the statement 

7 

and evaluation of any lawyer being 
considered. This notice is required by 

discloses whether percentages are 
rule of the Supreme Court of Iowa. 

Disclaimers and Disclosur&. computed before or after deduction of In all cases where a written commit- 
Both written and electronic media costs and advises the public that in the 

advertisements must contain applicable event of an adverse verdict or decision, 
ment from the publisher to print a 

disclaimers and disclosures. All lawyer the contingent fee litigant could be liable 
disclaimer is required, it is the responsi- 

advertisements must contain the 
bility of the advertising lawyer to insist 

following disclosure: “The determination 
for court cosu, expenses of investigation. on such commitment. See Opinion 
expenses of medical examinations, and 89-46. 

of the need for legal services and the 
choice of a lawyer are extremely 

costs of obtaining and presenting 
evidence.” DR 2-101(D)(3). 

) No disclaimer is required with 

important decisions and should not be 
publication of a “professional card,” 

If a lawyer wishes to suggest that the (continued on page I-I) 

The Bottom Line is published in each monthly issue of The News Bulletin of The Iowa State Bar Association. It is un ongoing project of 
the Associntion’s Committee on Bar Economics and Law OJjice Operations. Committee chair is David D. Beckman o/Burlington. Mutcriuf 
for publication tend suggestions us LO contsnt are welcome. The\! should bc sent to the editorjim Mumford, 1000 Equitable Building, Des 
Moines. rowa 50309. (515) 245-,6X9, or Steve Roy, Associ& Editor, 1900 Hub Tower, Des Moines, Iowa 50309, (515) 233-3100. 
Neither The Bottom Line nor the Iowa State Bar Association endorse or promote particular softwure:products. Comments about soJtwure 
products are those of the author only. 
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howcvcr.“ifanything is added. such as, 
but, not limited to’Gcneral Practicc.“Ko 
FCC for Initial Consultation.’ ‘etc.. etc..’ 
the appropriate disclaimers arc rc- 
quircd.” 

Telephone Directory Advertisement. 
T&phone or city directory advertising 

may be done either by a law)*cr or a law 
firm. Listings for individual laaycrs in 
the rcsidcntial. business. and classified 
sections of the dircctov ma)- on\! 
contain the 1alvycr.s name. address, 
telephone number, and designation asa 
Lnlycr. DR 2-101(B)(Z)(a). Classified 
listings must be under the general 
hcading”La~~~crs”or”Attorncys”except 
that a Ix\Ter \vho has met the qualifica- 
tions to hst arcas of practice under DR 
Z-105 “ma)- be listed in no more than 
three classifications of headings 
identifying those fields or areas of 
practiceas listed in DR2-105(A)(2).“DR 
2-101(B)(2)(b). Printed disclaimers 
must be contained in each display and 
bos adxxrtisemcnt unless the publisher 
agrees to print all required disclaimers 
in at least 9 point t!pe tin each page 
bearing the ad. 

: Law firms may list the name of the 
firm, a list of members, address. and 

JULY, 1990 

:clcphonc number in the residential, 
xlsincss. and classified section of the 
dircctoy. DR 2-101(B)(3)(a). Classified 
listings must be under the general 
hcading”Law~crs”or”Attorncys”csccpt 
that if one or more mcmbtrs of the firm 
is quaiificd to list an arcn of practice 
under DR 7- 105. the firm name may be 
listed in a classification or heading - 
identifying that area of practice. DR 
2-101(B)(3)(b). Display and bos ads 
may contain the names of firm members 
and shall include all applicable 
disclaimers unless the publisher agrees 
to print the disclaimers in at least 9 point 
t)pc on each page bearing the ad. DR 
2-101(B)(3)(c). 

Lav.Tcrs wishing to advertise an area 
of practice in the classified listings of the 
director) must comply \vith Opinion 
89-53 (published in this issue of the Bar 
Bullctin). 

Mailings. 
The new rules effective June 1. 1989. 

address for the first time the questions 
of targeted mail solicitation, i.e., 
mailings sent to persons known to need 
the offered legal services (as opposed to 
the general public). Targeted mail 
solicitation and other direct mailings to 
the general public are permitted, 
provided they comply with the following 
provisions of DR 2-101(B)(4): 

(b) Written Solicitation. h lawyer 
who wishes to engage in written 
solicitation by direct mail to persons or 
groups of persons who may be in need 
of specific or particular legal semices 
because of a condition or occurrence 
which is known or could upon 
reasonable inquiry be knou-n to the 
soliciting lawyer shall, prior to the 
dissemination of the solicitation, file all 
such proposed written documents or 
solicitations with the committee on 
professional ethics and conduct of the 
Iowa State Bar Association. The soliciting 
lawyer shall, in addition thereto, bear the 
burden of proof regarding: 

(i) the truthfulness of all facts 
contained in the proposed communi- 
cation; 

LION SUPPORT i 
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KIATES be the answer. I 

ide research and 
m 
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(ii) how the identity and specific 
legal need of the potential recipient . . 
were discovered: and 

(iii) how the identity and 
knowledge of the specific need of the 
potential recipient were verified by 

. thq soliciting IauTcr. 
XII such written solicitations shall p 

contain the disclosures required by DR 
2-101(A). (D). and (F). No such 

1 
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THE QOTTOM LINE 

disscmin,uion shall bc made until the 
committee or its dcsigncc shall. upon the 
facts prcscntcd. rcndcra Lvritrcn finding 
that the solicitation is not false. 
dcceptivc. or mislcnding. So informatio;: 
disscminarcd by the soliciting ln\\Tcr 
shall make any rcfcrcncc to such 
submission and finding. Each scpnratc 
urittcn solicitation intcndcd for 
dissemination must bc submitted for a 
finding in nccordnncc hcrcuith. 

(c) Direct Mail. lnfonnation pcrmit- 
ted by these rules ma) bc communicntcd 
by direct mail to the gcncrul public other . 
than persons or groups of persons \vhz 
may be in need of specific or particulz 
legal services because of a condition o: 
occurrence which is knou-n or could 
with reasonable inquiy bc kno\\-n to the 
advertising law~cr.‘Al such communica- 
tions shall contain the disclosures 
required by DR 2-lOl(.I). (D). and (F’. 

(e) XII communications authorized 
byparagraphs”b”and”c”hcreofand the 
envelope containing the same shall. in 
addition to other disclosures that ma! 
be required hereunder, carr)- the 
following disclosure in red ink in 9 point 
or larger t!-pe: “ADVERTISEMENT 
ONLY”. X copy of all direct mail 
communications shall be filed with the 
administrator, or the administrator’s 
designee, of the committee on profcs- 
sional ethics and conduct of the lo\va 
State Bar Association. acting as commis- 
sioners of the supremacourr as provided 
by court rule 188, conremporaneousl) 
with the mailing of the communications 
to the general public and shall contain 
the disclosures required by DR 
2-101(A), (D), and (F). 

The written finding provided for b!- 
DR 2-101(B)(4)(b) shall be made “not 
more than twenty days after receipt b) 
the committee of the proposed 
solicitation.“Opinion 88-30. The Ian-\-er 
shall then “have twenty days to take 
written exception to the committee 
finding, setting forth the factual reasons 
therefore-and the committee has twent! 
days following receipt of any csceptions 
to “issue a Formal Opinion concerning 
the same in pursuance to Committee 
Rule 6.1.” Id. 

Electronic Media Advertising. 
Tclcvision and radio ads by lavcrs 

are govcrncd by DR 2-101(B)(5): 
t Electronic Media. Information 

pcrmittccl by thcsc rules, articulated 
only by a single nondramatic voice. 
not that, of the IaHTcr. and with no 

JULY, 1990 

“practice limited to” or “pract;<:ng 
primarily in” rhc spccificd arc2 of 
practice. DR 2-105(.\)(3)(a) ar.d (b). 
.\finimd deviation from the dc>lgnation 
of fields of practice in DR 2-l<j(A)(1) 
is pcrmitrcd (for csamplc. “j& riscrimi- 
narion and Civil Rights kl\v- instead of 
Discrimination and Civil Right r;l\v.‘) 
but such deviation must not ,lLd IO the 
arcas of practice rccosnizcd f~ 
advertising purposes. See Opizons 
88-32 and 89-t6. 

.A In\vycr advertising an arc:: of 
practiz may not also ndvcrtisc ;“;encral 
practice.” DR 2-105(B). 

Conclusion. 
Ths forcgoin~addrssscs oni!-iomc of 

the provisions governing In\\-\:: 
,Id\.crnsing in Io\va. La\\?crs \\‘i<jing to 
advcrtisc are cnutioncd to carc!ull\ 
rcviclv Canon 7 of the lo\va Czdi of 
Professional Responsibility for i\\?crs 
and applicable opinions of the CJmmir- 
tee on Professional Ethics and Crnduct. 

VOYAGEUR ASSET MANAGEMENT 
Securities Management 

Employee Benefit (Profit Sharing, Pension, 401.K), Trust, Foundations, 
Public Funds, In-mnce Compaxiies, Banks and Individual Accounts. 

. . 
Kenneth E. Dawkins James C. King 

Dan E. Dickey 

omcxs: 
816 Equitable Building 100 South Fifth Street 
Des Moina. LA SO309 Suite 2200 
515-282-300 Minneapolis, MN 55402 

612-34 l-6748 

.?.yr.lrrrd ~n.ior fhr In:vsrlm~wt Adnwr~ AC, o, 19.W 
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Telephone directory advertising 
guidelines collected and republished 

To the members of the Bar: 

Representatives of the Ethics 
Committee and of US West have been 
in consultation concerning director! 
advertising. US West is making a real 
effort to work with the Bar and 
hopefully our members will benefit 
from this. 

Reprints of Committee guideline 
opinions on directory advertising are 
submitted herewith. 

Mike Figenshaw 
Chair, Committee on 
Professional Ethics and Conduct 

Telephone Directory 
Guideline Opinions 

DR 2-101(A)(3)(B) - TELEPHOSE 
DIRECTORY CLASSIFIED HEAD- 
INGS (89-15 September 6, 1989) 

DR 2-101(&(3)(B) provides that: 
“Classified listings. Listings in the 

classified section shall. be under the 
general heading “LauTers” or 
“Attorneys”, excepr that a law firm 
may be listed in each of the 
classifications or headings idcntif!ing 
those fields or hreas of practice as 
listed in DR 2-105(A)(2) in which one 
or more members of the firm are 
qualified.” 
DR 2-105(A)(2) lists the various fields 

permissible under the Iowa Code of 
Professional Responsibility for La\\Ters. 

Formal Opinion 58-33 of the 
Committee dated June 8. 1989. permits 
minor deviation from the specific terms 
listed in DR 2-105 but not to chc point 
of adding to the areas of practice 
involved. 

It is the opinion of’rhe Committcc that 
the publishers of t&phone dircctorics 
in some instances do not USC the 
appropriate terminology contained in 
DR 2-105. 

This opinion is to put the Iowa IawTers 
on notice not to permit their names to 
be listed under classified adtwtising 
headings which do not comply. 

TELEPHONE-11LLOW PAGE 
ADVERTISING 
(8946 February 20. 1990) 

Ycllo\v Page Xdvcrtising - Headings 
,;md Guidclincs 

The committee is rcvictving current 
rclcphonc director) advcrrising\vith the 
rcccnrly adopted Disciplinar) Rules in 
mind. Thcrc nppcars to bc a parrcrn in 
\vhnt seem to bc inadvcrrcnt violations. 
prompting adoprion of the follo\ving 
opinions: 

1. It is the opinion of the committee 
that the follo\ving Lvords ujcd xvith the 
arcas of practice indicntcd clarify the 
meaning of the DR 2- 1Oj terms and arc 
permissible: 

1. “‘Job” or “Employment” nith 
“Discrimination and Civil Rights 
Law.“The Rule pcrmits”Discrimina- 
tion and Civil Rights La?w”. ‘.]ob” or 
“Employment” can bc used in 
connection Lvith “Discrimination and 
Civil Rights Law”. For esamplc: “Job 
Discrimination and Civil Rights Law.” 

2. “Xccidcnr”. “Bodily InjuT” 
and/or “Property Damage” with 
“Personal InjuT La~v.” The Rule 
permits “Personal InjuT La~v.” 
“Accident,” ‘* Bodily InjuT” and/or 
“Property Damage” can be used in 
connection with “Personal Injur) 
Law.” For example: “Accident. 
Personal Injury and Propert! Damayc 
Law.” 

3. “Trust” with “Wills, Estate and 
Probate Law”. The Rule pcrmirs 
“Wills. Estate and Probate Law.” 
“Trust” can bc,used with “Wills. 
Estates and Probate Law.” For 
example: “M’ills, Trust. Estate and 
Probate Law.” 
2. The following guidelines are 

published as an opinion to avoid what 
appear to be the most common 
violations of the Disciplinav Rules 
governing yellow-page advertising: 

1. Be certain that listings of areas 
is in compliance with the liscing DR 
2-105(A)(2) and the prcccding 
paragraph 1 of this opinion. and an) 
other Rules or Opinions published 
hcreaftcr. .: 

2. Do nor cnlargc arcns of practice 
\vith dcscriprivc terminology i.e. 
-brain damages.” “divorce,” “driving 
lvhilc intosicntcd.” etc., w. 

3. The firm cannot advcrtisearcas 
of practice but its mcmbcrs can.-- 

. -t. Any Ia\iTcr advertising arcas of 
pmcticc or who is listed under arCa 
headings IIIIN have filed a compliaticc 
rcporr tvith the Commission on 
Continuing Lcsal Educarion. DR 
2-lOj(A)(-t) and DR 2-101(B)(2)(b). 

3. Ko more rhan 3 areas of practice 
may bc lisrcd. 

6. “Gcncml Pracricc” may not bc 
advcrtiscd if arcas of prncticc arc 
advcrtiscd and I-ice vcrsn . . . 

7. Bc sure all ncccssar) disclaimers 
I\-ill bc published as rcquircd and in 
a[ lcnsr 9 point tl-pc. 

This rcquircs a Lvrirtcn commit- 
mcnt from the publisher in certain 
cases, and you should insist to cnsurc 
your ad complies. 

8. Bc sure to avoid all the Ianguagc 
prohibited in DR 2-101(X). 

APPRAISALS 
OF STOCK 

OF CLOSELY HELD 
COMPANIES 

l Senior Member ASA Certified 
in Valuing Businesses 

l IRS Qualified 
l Courtroom Experienced 

Expert 
l References Furnished 

YALE KRAMER 
REISS CORPORATION 

8033 UNWERSITY 
DES MOINES, IOWA 50311 ’ 

(515) 224-0104 0% .., < 
..__ 



)IRECT’ORY con~inucdfrom page 7 

4DVERTISING: WORDING IN 
rELEPHONE CLASSIFIED ADS 
LJNDER DR 2-105 (89-53 hbiy 11, 
1990) 

Inquiry has been made whether 
advertising by lawyers must contain 
ianguage indicating whether practice is 
‘limited to” or is “primarily in” listed 
areas, and as to listing by firms by 
classification or area of practice. 

lt is the opinion of the committee that: 
1. If the lawyer accepts only matters 

in the listed fields of law the words, 
“practice limited to” 

must precede the list (DR 2- 
105(4(5)@)). 

2. If the lawyer practices primarily in 
listed fields of law, but also in others, 
the words, 

“practicing primarily in” 
must precede the test (DR 2- 

1OWMbN. 
3. Listings of names of lawyers 

qualified under DR 2-105 or law firms 
with such qualified member need not 
use the foregoing words in classified 
listings by areas of practice if they appear 
elsewhere in the directory (in an 
advertisement of the lawyer or firm); if 
they do not so appear they must appear 
in the listing; 

a. This requirement can be met by 
having each page of the listing by 
classifications or areas contain the 
following statement: 

“The following Iowa lawyers or law 
firms either practice primarily in or 
limit practice to the areas of practice 
in which they are listed”, 

Such publication is to be in 9 point 
or larger type. 
Other wording may be submitted to 

the committee, if desired. 
b. If a lawyer-member of a firm is 

qualified to limit practice or practice 
primarily in a designated field or area of 
practice under DR 2-105, the firm may 
list its name in the classified section 
under that area of practice only if the 
disclaimer required in DR 2-105 is 
published either with the name itself or 
on the page where the listing is 
published. 

4. Only names and addresses of 
lawyers and law firms may be published 
in the alphabetical sections of telephone 
directories, however individual lawyers 
may include designation as a lawyer. 

5. This opinion in no way lessens ! 
disclaimer requirements of the lowa 
Code of Professional Responsibility for 
Lawyers. 



APPENDIX F 

Rule 6 of the Plan for the Minnesota State Board of Legal Certification is 
entitled “Minimum Standards for Recognition of Specialists” and provides 
as follows: 

6.01 For a lawyer to be recognized as a certified specialist in this state, 
the lawyer must be duly licensed in active status and in good standing 
throughout the period for which specialty designation is granted and 
comply with the other requirements of this section. 

6.02 The lawyer must be certified by an agency approved by the Board. 

6.03 The lawyer must complete, every three years, a minimum of 20 
hours of continuing legal education course work in the area of the law- 
yer’s specialty. These hours shall constitute a part of the 45-hour C.L.E. 
requirement. Proof of completion of the required 20 hours shall be sub- 
mitted to the Board at the end of the lawyer’s three-year C.L.E. cycle. 

Rule 108 of the Internal Rules for the State Board of Legal Certification is 
entitled “Standards for Certifying Attorneys” and provides as follows: 

An attorney may be certified in a specialty area for consecutive periods 
not exceeding six years each by complying with the rules and certifying 
agency’s procedures for certification and recertification. 
A certifying agency may accept applications for certificaion if: 

a. The attorney is licensed and on active status in Minnesota. 
b. The attorney is able to show by independent evidence “substantial in- 

volvement” in the specialty area during the three-year period imme- 
diately preceding enrollment. “Substantial involvement” means at 
least 25% of the attorney’s practice is spent in the specialty area of 
certificaiton; 

c. The certifying agency verifies three written peer recommendations, 
or more if required by the Board, in addition to references submitted 
by the attorney from attorneys or judges unrelated to, and not in 
legal practice with, the attorney; 

d. The attorney successfully completes an objective evaluation of the at- 
torney’s knowledge of the substantive and procedural law in the 
specialty area, as determined by written and/or oral examination; 
grading standards for tests must be available prior to the test admini- 
stration, and model answers must be available for inspection after 
test results are determined; 

e. The attorney successfully completes an examination which includes a 
part devoted to professional responsibility and ethics as it relates to 
the particular specialty; 

f. The attorney is current with C.L.E. credits for any state of licensure’ 
thought the period of applicaiton; 

g. The attorney signs a release to share information of the applicant 
agency with the Board. 



Meeting 
Notice 

MINNESOTA STATE 
BAR ASSOCIATION 

ADVERTISING 
SUB-COMMITTEE 
OF THE 
RULES OF 
PROFESSIONAL 
CONDUCT 
COMMITTEE 

Fr@y, 
February 1,1991 

Minnesota Bar Center 
430 Marquette Ave., #403 

Date: January 10,199l 

To: Advertising Subcommitee of the MSBA Rules of 
Professional Conduct Committee 

From: Barb Zander, Chair 

Re: February 1 Meeting 

The first meeting of the Advertising Subcommittee of the MSBA Rules 
of Professional Conduct Committee will be held on Friday, Februar? 1 at 
3:60 p.m. in the Board Room of the Minnesota Bar Center, 430 i 
Marquette in downtown Minneapolis. Our Subcommittee was created 1 ,i.- 
by the MSBA Rules of Professional Conduct Committee to study an 
issue referred to them by the MSBA Board of Governors: a recommen- 
dation from the Greater Minnesota Lasyer’s Conference that the 
MSBA work toward adoption by Minnesota of the Iowa advertising 
rules. Thii recommendation was not adopted by the Board of Govcr- 
nors but referred to Rules of Professional Conduct for further study. 

Our agenda on February 1 will include deciding future meeting dates, 
establishing a timetable and action plan for our efforts and preliminary 
discussions on attorney advertising. 

A description of our committee and a committee roster is enclosed. 
Also enclosed are a President’s page written recently by the Hennepin 
County Bar President relating to advertising, a recent Florida Supreme 
Court Case restricting laxbyer advertising, and the report of the Greater 
Minnesota Lawyer’s Conference. Their recommendations about 
advertising are on page six and information about the Iowa advertising 
rules is in the Appendix Please review these materials in advance of the 
meeting. 

I look foward to working with you over the coming months, and hope to 
see you on February 1. 

Please also return the attached response form to indicate your atten- 
dance at the meeting. Thank you. 

f-I 
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. Minnesota State Bar Association 
Committee Description 

1991 

Subcommittee Name: Advertising Subcommittee of the Rules of Professional 
Conduct Committee 

Subcommittee Charge: 

To study and recommend to the Minnesota State Bar Association Rules of Professional Conduct 
Committee whether lawyer advertising proposals similar to those in Iowa, Florida or other states 
should be adopted in Minnesota. 

Type of Subcommittee: Ad Hoc 

Subcommittee Reports Recommendations to: 

The Subcommittee reports recommendations to the Rules of Professional Conduct Committee. The 
committee will report recommendations to the Board of Governors which will meet May 15 and 
June 14; or the General Assembly during the MSBA Convention in June. 

Subcommittee Membership: Attached 

Staff Liaison: Mary Jo Ruff, Associate Executive Director 

,’ 
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LAWYER ADVERTISING COMMITTEE CHARGE 

To.“develop a specific proposal regulating lawyer advertising 
to be presented a the 1992 Convention. 

1992 Convention: June 25-27, Rochester, MN 

Deadline for reports: April 27 
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MEETING SUMMARY 
LAWYER ADVERTISING COMMITTEE 

SEPTEMBER 20, 1991 

The Lawyer Advertising Committee was called to order on Friday, 
September 20 at 11:00 a.m. The meeting was held at the 
University of St. Thomas. The following members were present: 
Barb Zander, Chair, Bert Greener, Chair, Mary Maring, Mike 
Fetsch, Ken Erwin, Tom Clure, Marty Cole, Tracy Eichhorn-Hicks, 
Don Bye, and Joan Bettenburg. Also present was Mary Jo Ruff of 
the MSBA staff. 

KEY ITEMS DISCUSSED & ACTION TAKEN 

Introduction 

Co-Chairperson Bert Greener opened the meeting by asking 
committee members to introduce themselves and to state their 
initial predilection regarding lawyer advertising. He then 
circulated an article from "Skyway News" about lawyer 
advertising. He stated that he had chaired the Hennepin County 
Bar Association's committee on lawyer advertising which began to 
examine the issue last year and would now monitor MSBA 
developments on this issue. 

Public Members 

Discussion was held about the desirability of adding public 
members to the committee. Committee members were asked to 
forward suggestions for public members to Mary Jo Ruff. 

Discussion of Suggested Procedures 

Discussion was held about future meeting dates, times, and 
places. Committee members generally agreed that Friday was a 
good day to meet and that afternoons were better than mornings. 
The group agreed to meet October 25 from l:OO-4:00, November 22 
from l:OO-4:00, and December 20 at a time to be confirmed. The 
group tentatively agreed to hold the December meeting at Joan 
Bettenburg's office in the midway area of St. Paul to avoid the 
downtown Minneapolis holiday chaos. 

Discussion was held about the timetable and topics to be 
discussed at each meeting. Mary Jo Ruff noted that April 27 is 
the deadline for committee reports to be finalized to be 
considered at the June Bar Convention. During discussion of 
meeting topics, the group agreed to discuss the Iowa and Florida 
rules at the October meeting and to discuss constitutional 
issues at the November meeting (instead of vice versa). After 
discussion, the group agreed on the timetable and topics listed 
in the attached materials. 

Preliminary Discussion of Advertising Issues 

The group then discussed in an introductory fashion a number o& 1' 
issues relating to lawyer advertising. Bert Greener indicated- 36 
that the Iowa advertising rules were adopted in the early 80's, 
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and were then challenged and upheld by the Iowa Supreme Court. 
Later, the United States Supreme Court decided the Zauderer 
decision and the Iowa Supreme Court reconsidered its decision in 
light of that case. The Iowa Supreme Court reaffirmed its 
decision. The United States Supreme Court then denied 
certiorari and dismissed the case for a lack of a federal 
question. 

Bert Greener also reported that the Florida advertising rules 
were adopted by the Florida Supreme Court in 1990. The rules 
are now being challenged in federal court on constitutional 
grounds by three plaintiffs named the Citizens Against 
Censorship. In the meantime, the Florida Bar has a full time 
staff to review lawyer ads. 

The group discussed whether to bring in speakers to talk about 
the effects of lawyer advertising, such as a person from the 
Attorney General's staff or an advertising professional. It was 
noted that studies have been conducted showing that the image of 
the profession is lowered by advertising, although a question 
was raised about whether such studies would have to be Minnesota 
specific to support a change in the Minnesota rules. Discussion 
then focused on whether regulation of advertising would 
necessarily imorove the image of lawyers or whether the public 
perception of lawyers is determined by a variety of factors. 
The purposes for regulating lawyer advertising were discussed, 
such as protecting the public from misleading claims and 
protecting the image of lawyers as professionals. 

Resource Materials 

The committee agreed to review resource materials in advance of 
the next meeting. Materials to be reviewed include the 
committee charge, the Iowa and Florida rules, a summary of 
constitutional issues prepared by Ken Kirwin, a Stetson Law 
Review article, a recent story about advertising from "MN Law 
and Politics", and other miscellaneous articles. 

The meeting was adjourned at approximately 1:30 p.m. 

Future Meetings 
The next meeting will be held October 25, 1991 at the University 
of St. Thomas from l:OO-4:00 p.m. r' 
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MEETING SUMMARY 
LAWYER ADVERTISING COMMITTEE 

OCTOBER 25, 1991 

The MSBA Lawyer Advertising Committee was called to order on Friday, 
October 25 at 1:00 p.m. The meeting was held at the University of 
St. Thomas. The following members were present: Bert Greener, 
Co-Chair, Barb Zander, Co-Chair, Marty Cole, Tom Clure, Ken Kirwin, 
Tracy Eichhorn-Hicks, Mary Maring, Tom Conlin, Don Bye, and Pat 
Costello. Also present was Mary Jo Ruff of the MSBA staff. 

ODeninq Comments 

The minutes from the first committee meeting were approved by 
consensus. Bert Greener announced hearings for the Minnesota Supreme 
Court Racial Bias Task Force. Discussion was held about finding 
public members for the committee. All members were asked to forward 
names of potential public members to the committee co-chairs or Mary 
Jo Ruff. Bert Greener announced that the annual ethics seminar 
sponsored by the Lawyers Professional Responsibility Board will be 
held November 8 at the Sheraton Midway and that lawyer advertising 
would be on the program from 11:OO to 12:15. He noted that Nick 
Critelli from Iowa would be the speaker. Finally, he noted that the 
MSBA Practice Development Section would like to maintain a liaison 
with the committee. 

Surveys 

Discussion was held about whether lawyers, jurors and/or the public 
should be surveyed about their attitudes concerning lawyer 
advertising. It was suggested that Minnesota would need Minnesota 
specific empirical data to justify any restrictions on advertising. 
Discussion was held about the timing of a survey, its contents, its 
cost, and its value. Mary Jo Ruff agreed to gather information from 
the ABA and other states about their surveys, the cost, and other 
information. 

Advertisins Restrictions Liticration 

Discussion was then held about whether to invite individuals from 
Iowa and Florida to Minnesota to discuss the development of their 
rules and the subsequent litigation. After lengthy discussion, it 
was agreed to try to meet with Nick Critelli when he is in town on 
November 8 for the ethics seminar. Mary Jo Ruff agreed to call Bill 
Wernz to see if a meeting could be arranged. 

Discussion was then held about the need to propose changes, if any, 
that would survive constitutional challenge. This led to a 
discussion about the cost of litigation and who'would bear those 
costs. Marty Cole suggested that the Minnesota Supreme Court would 
be the likely defendant, not the MSBA, and that the Attorney General 
defends the court in litigation. 



Iowa and Florida Rules 

Discussion then began about the Iowa and Florida rules. Ken Kirwin 
agreed to prepare a chart contrasting the rules for the next 
meeting. He agreed to organize the chart according to categories 
such as solicitation, disclaimers, etc. 

Discussion was held about whether the committees should request the 
assignment of a law student or an attorney to conduct research on 
advertising issues. Mary Jo Ruff agreed to talk with Tim Groshens 
(MSBA Executive Director) and then to Barb Zander and Bert Greener 
about this possibility. 

MSBA in brief 

The committee agreed generally to request placement of a notice in 
MSBA in brief asking lawyers to send in copies of ads which they 
consider misleading and deceptive. The notice would also ask for 
more information about the placement of the ad, any clients who were 
misled by the ad, and further information. 

The Timetable for the Remainder of the Study 

The group agreed to review the Iowa and Florida rules and discuss 
constitutional issues on November 22, to begin discussing 
adaptability of these rules for Minnesota in December and to begin 
drafting, if any, in January. Mary Jo Ruff agreed to distribute a 
modified timetable. 

The group agreed to meet December 20 at l:OO. Mary Jo Ruff agreed to 
confirm whether that meeting'will be held in Joan Bettenburg's 
office. She also agreed to distribute a list of parking ramps close 
to the new MSBA office at 514 Nicollet. 

The meeting adjourned at approximately 3:30. 

Next Meetinq 
The next meeting is at November 22 at the MSBA offices, 514 Nicollet 
Avenue, Suite 300. I 
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MEETING SUMMARY 

LAWYER ADVERTISING COMMITTEE 
DECEMBER 20, 1991 

JODY BETTENBURG'S OFFICE 

Present: Bert Greener, Chair, Tom Clure, Mark Munger, Ron Graham, 
Jon Hovanec, Marty Cole, Mary Maring, Pat Costello, Ken Kirwin, Don 
We f Joan Bettenburg, Joan Hackel. Also present was Mary Jo Ruff of 
the MSBA staff. 

Absent: Barb Zander, Chair, Tom Conlin, Tracy Eichhorn-Hicks, 
Michael Fetsch, John Goetz, Ralph Peterson, and Gary Stoneking. 

Reports and Discussion 

Introductory Comments 

Bert Greener announced that Barb Zander was unable to attend the 
meeting because she was ill. He announced that the previously 
selected committee meeting date of April 17 fell on Good Friday. The 
group decided to meet April 10 instead. Bert Greener announced the 
meeting dates on January 24, February 21 and March 20. 

Introduction of Public Members 

Bert Greener introduced Ron Graham from the Better Business Bureau 
and asked Ron to make a few comments. Ron Graham stated that he had 
worked for the Better Business Bureau for 32 years and was pleased to 
serve on the Lawyer Advertising Committee. He summarized the Better 
Business Bureau's procedure for addressing advertising complaints. 
He noted that most complaints come from competitors rather than from 
the public. He noted that he had received few, if any, complaints 
relating to lawyer advertising. 

Bert Greener than introduced John Hovanec and asked him to make a few 
comments. John Hovanec stated that he had worked for the ad agency 
of Campbell/Mithun before entering the teaching profession. He now 
teaches marketing at the University of St. Thomas and the University 
of Minnesota and also serves as a marketing consultant. 

Meetincr with Nick Critelli 

Bert Greener summarized the meeting with Nick Critelli for those not 
present at the November meeting. He and others who attended the 
meeting reported that Nick Critelli indicated reservations about the 
likely success of Minnesota changing its advertising practices to 
match the Iowa Rules since the climate differed so between Minnesota 
today and Iowa ten or twelve years ago. Nick Critelli was involved 
in the formation of Iowa's advertising rules and also successfully 
defended those rules before the Supreme Court, although little or no 
advertising existed in Iowa at the time the rules were written. He 
noted that the practice differs considerably in Minnesota today and 
also that Minnesota's ethical rules already proscribe some of the 
abuses which the Lawyer Advertising Committee sought to correct. He 
suggested that it might be more appropriate to focus on enforcement 
of the rules already written rather than to write more rules. He 
also reminded committee members of the constitutional issuesrand 
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costs involved in writing and perhaps defending restrictions on 
lawyer advertising. Bert Greener noted that Dick Pemberton, former 
MSBA President and Chair of the Outstate Practice Committee, had 
expressed reservations about going forward, at least to the extent 
orginally hoped, after the meeting with Nick Critelli. He did so in 
a letter to the outstate members of the Lawyer Advertising Committee. 

Enforcement of Advertisement Rules 

Discussion turned to the issue of whether the committee ought to 
focus on increased enforcement of the advertising proscriptions in 
the Minnesota Rules of Professional Conduct. Marty Cole, speaking on 
his own behalf and not that of the Office of Lawyers Professional 
Responsibility or the Lawyers Professional Responsibility Board, 
stated that if the committee felt the office was not enforcing the 
rules appropriately, perhaps the committee ought to write to the 
Lawyers Professional Resp,onsibility Board and suggest a new policy 
direction. He indicated that the board currently had directed 
members of the Office that they should not be proactive by searching 
out violations of the rules, but reactive by responding to complaints 
filed. Marty Cole also stated that the Director of the Office has 
the ability to initiate a complaint but he needs Executive Committee 
approval to do so. Don Bye agreed to draft a resolution or request 
to the LPRB that it.be more proactive on the issue of lawyer 
advertising. The committee will review his draft at the next meeting. 

Mark Munger distributed an ad which appeared in a Cloquet newspaper 
by an organization called The Advocate which indicated that it has 
"Claims Service Agents and Attorneys to explain entitlements in 
laymens' terms to individuals who have been injured." A Cloquet 
lawyer asked the Lawyers Professional Responsibility Board to 
investigate and the response by Wendy Legge, Senior Assistant 
Director, was reviewed by the committee. She indicated that she 
spoke to an individual at The Advocate who said there were no 
attorneys who worked for The Advocate. Thus the Office has no 
jurisdiction. A number of committee members expressed concern that 
the LPRB was not able to investigate further, which led to a 
discussion about brokering of cases. It was noted that brokering 
occurs by nonlawyers and therefore the LPRB has no jurisdiction over 
them. It was also noted however, that the LPRB could enforce rules 
against attorneys who buy brokered cases. Ron Graham of the Better 
Business Bureau indicated that his office may be able to investigate 
the ad for The Advocate and indicated that it was potentially 
misleading due to its name, the reference to attorneys in the ad, and 
the pictures of the scales of justice. He indicated that his office 
would write a letter to The Advocate expressing concern and offering 
to assist in developing an ad which was not misleading to the 
public. As a final stage, his office may monitor placement of the ad 
in the Cloquet newspaper. Discussion continued about brokering of 
cases and the ethical rules which address it. Marty Cole noted that 
7.2(c) referred to runners and Rule 1,5(e) relates to fee splitting 
among lawyers. 

Screenins Ads 

Discussion ensued about whether the committee ought to recommend a 
screening function for the LPRB to review ads. Jody Bettenburg- ..' 
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suggested that the rules be amended to require all advertisements to 
be filed with the Office of Lawyers Professional Responsibility. She 
suggested that filing the ads may cause lawyers to be more cognizant 
of whether anything in the ad was misleading. Other committee 
members suggested that screening would be preferable if it were 
economically feasible. Another suggestion was that the MSBA screen 
ads and set up some voluntary aspirational standards about the 
content of ads. Bert Greener suggested that the issue be discussed 
again at the January meeting. 

Bert Greener then reviewed the list of issues of the November meeting 
for the committee to discuss. He suggested that each of them be 
discussed in turn and that the committee agree with respect to each 
other to draft a proposal, drop it from further discussion, or 
discuss it further at a future meeting. 

Fee SDlittinq 

The committee discussed fee splitting. The committee noted that one 
purpose of permitting fee splitting is to provide the best 
representation possible to the public so that if a lawyer feels that 
he or she is not competent to handle a given case, he or she can 
refer the case to another lawyer without completely losing the fee. 
Marty Cole noted that the rules required that the client be informed 
of the arrangement and that the first attorney maintain 
responsibility for the case. It was suggested that competence could 
be approached more directly by requiring disclosures in ads if cases 
would be commonly referred to other lawyers. Mark Munger agreed to 
draft a proposal for the January meeting. 

Celebritv Endorsements and Accident Reenactment 

Bert Greener referred committee members to the discussion at the 
November meeting about the inherently misleading nature of accident 
reenactments and celebrity endorsements and testimonials. The 
committee generally agreed that they disliked endorsements and 
reenactments. Bert Greener and Mary Jo Ruff agreed to locate the 
rules passed in Florida and Iowa on this subject so that the 
committee could review exact language at its January meeting. 

Mail Solicitation 

Marty Cole reported that Minnesota allows mail solicitation as long 
as the solicitation is not false or misleading. He also noted that 
under the Shaoero case, attempts to restrict solicitation would be 
fruitless. The committee discussed ways to make mail solicitation 
more palatable. It was suggested that restrictions could include 
requiring lawyers to stamp on the outside of the envelope that the 
contents were an advertisement or requiring a thirty-day waiting 
period between an accident or death and the mailing of the 
solicitation. Bert Greener and Mary Jo Ruff agreed to find examples 
of rules from other states for the committee to review at the January 
meeting. 

Taste 

The committee generally agreed that there was no way to regulate 
taste and that it was not an appropriate subject for further r " 
discussion. 2 
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Disclaimers 

Pat Costello ag 
or proposed for 

reed to gather a number of disclaimers which were used 
other states. One disclaimer the committee discussed 

was-that in which ads would indicate whether the clients are required 
to pay cost if they lose the case. Bert Greener and Mary Jo Ruff 
agreed to find additional rules on this subject. 

SDecialization 

Don Bye noted that he served on the State Board of Legal 
Certification and that the board had filed a number of complaints ' 
against lawyers who were advertising that they were specialists or 
experts when they had not become certified by the MSBA as civil trial 
or real estate specialists. He noted that the response from the LPRB 
seemed to be somewhat inconsistent. Marty Cole responded.that the 
Office gave a narrow reading to the rules and would not, for example, 
ordinarily discipline a lawyer for using the word "expert" even if he 
or she had not been certified as a specialist. 

Continaencv Fees 

It was noted that the Minnesota Rules allow the advancing of costs 
for litigation if a written agreement is signed by the client. Pat 
Costello agreed to look for examples of disclaimers which address 
contingency fees. 

Estimated Fees 

A number of committee members expressed their concern over estimated 
fees, such as an agency advertising "divorces for ninety-nine dollars 
and up". It was noted, however, that the ad was not technically 
untrue although it could represent a form of "bait and switch". The 
group noted that it was extremely rare for any divorce to be handled 
for ninety-nine dollars, even if it was a default divorce, since the 
filing fees are ninety-three dollars. Bert Greener and Mary Jo Ruff 
agreed to look for rules from other states on this subject. 

AsDirational Standards 

Committee members discussed whether to recommend aspirational 
standards for advertising in order to couch the subject in more 
positive terms. The committee generally agreed that it did not wish 
to draft aspirational, voluntary standards for"advertising and that 
it was more worthwhile to draft rules which lawyers were required to 
follow. 

The meeting was adjourned at 4:30 p.m. 
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MEETING SUMMARY 
LAWYER ADVERTISING COMMITTEE 

FRIDAY, JANUARY 24, 1992 

Co-Chairperson Barb Zander called to order the meeting of the Lawyer 
Advertising Committee on Friday January 24, 1992 at 1:00 p.m. at the 
Minnesota Law Center. The following members were present: Barb 
Zander, Chair, John Goetz, Ken Kirwin, Martin Cole, Sharon Anderson 
(attending for Loann Mockler), Don Bye, Tom Clure, and Tracy 
Eichhorn-Hicks. Also present was Rick Jellinger of the MSBA staff. 

Absent: Bert Greener, Co-Chair, Joan Bettenburg, Tom Conlin, Pat 
Costello, Mike Fetsch, Joan Hackel, John Hovanec, Nancy Klossner, 
Mary Muehlen Maring, Mark Munger, Ralph Peterson, and Gary Stoneking. 

KEY ITEMS DISCUSSED & ACTION TAKEN 

ReDOrtS 

Following a welcome by the chair and introductions of all present 
the meeting summary of the last meeting of the committee on December 
20, 1991 was reviewed and approved. 

Review of Submitted Advertisinq 

The responses to the committee's request for copies of ads which 
should be regulated was reviewed. The copy of the responses 
received is attached. It was noted that Bench and Bar has an 
upcoming article on the topic of lawyer advertising and that the 
Duluth Better Business Bureau is looking into paralegal 
advertising. The committee by consensus decided to continue 
soliciting additional responses. 

Draft Resolution for LPRE3 

Don Bye presented a draft resolution calling for the Lawyers 
Professional Responsibility Board to take a more proactive approach 
to lawyer advertising. A copy of the resolution is attached showing 
handwritten changes approved by the committee. Bye stated that the 
resolution was meant to reflect committee discussions over the past 
few months and was not meant as a criticism of the LPRB. 

It was moved and seconded to adopt the resolution as part of the 
eventual committee report. It was moved and seconded to amend the 
resolution in the second paragraph by inserting "false or" prior to 
"misleading" and deleting "or offensive". The amendment was 
accepted as a friendly amendment. 

It was moved and seconded to amend the resolution in the third 
paragraph by deleting the phrase "including more expansive 
definition of what is misleading". This amendment was accepted as a 
friendly amendment. It was moved and seconded to amend the 
resolution by adding to the last paragraph the phrase "and a more 
specific definition of what constitutes misleading advertising"; and 
deleting from the last paragraph the phrase "and other interested 
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agencies and groupings of the bar,"; and deleting from the last 
paragraph the phrase "in communicating with the Minnesota State Bar 
Association,". The amendments were accepted as friendly 
amendments. Following discussion the question was called and passed 
by a vote of five ayes and one abstention. 

Fee Splittinq 

This topic was deferred to the next meeting of the committee. 

Endorsements 

Pat Costello moved that the committee recommend a ban on celebrity 
endorsements of legal services. The motion was seconded and 
discussion followed. The points made during the discussion 
included: 

-The constitutional standard for banning advertising is whether 
or not it is "inherently misleading" and not whether it is 
undignified. (A reference was made to a law review article in 23 
St. Mary's Law Journal 331) 

-Rules adopted by Florida and Iowa may not pass future 
constitutional muster. 

-Iowa's rules have already been before the Supreme Court, which 
let them stand. 

-The future of restrictions depends upon how the U.S. Supreme 
Court handles the Florida Rules. 

-The use of a celebrity may be misleading by its nature since 
the public assumes that the celebrity has knowledge of the attorney 
and therefore gives the endorsement. 

-The New Jersey Supreme Court has banned celebrity endorsements 
without much fanfare. 

-Because celebrity advertising is effective does not necessarily 
mean it is misleading. Florida allows celebrity endorsements while 
Iowa does not. 

-Neither an unknown actor nor a celebrity used in an 
advertisement has actual knowledge of the quality of legal services. 

-Bans on the use of celebrity advertising are based on 
unjustified expectations on the part of the public as well as the 
fact that they are misleading. 

The motion was withdrawn and the chair noted that the committee was 
not yet ready to vote on celebrity advertising. Pat Costello was 
asked to draft a celebrity endorsement rule with comment for 
consideration by the committee at its next meeting. 

Disclosure/Disclaimer 

Pat Costello handed out material entitled "Disclosure/Disclaimer", a 
copy of which is attached. Following review of the material and 
some discussion, Pat Costello moved, and the motion was seconded, to 
recommend that the Minnesota Supreme Court should require lawyers to 
state in media advertising that "the determination of the need for 
legal services and the choice of lawyer are extremely important 
decisions and should not be based solely upon advertisements or self 
proclaimed expertise. This disclosure is required by rule of the 
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Supreme Court of Minnesota". During discussion of the motion the 
following points were raised: 

-Yellow page advertising needs some disclaimers. 
-Most would say that a lawyer should not be picked based solely 

on ads. 
-Advertising could give better and more information but a 

disclaimer would not necessarily meet the constitutional standard of 
prohibiting only false or misleading advertising. 

-Most people would not admit to picking a lawyer solely based on 
an ad, although some do. The disclaimer would seek to help those 
individuals who rely upon advertising but may instead offend them. 

-The more extreme the ad the more the need for disclaimers. 
-"Tombstone" ads could be exempted as could public service 

announcements; that is, those ads only for the purpose of putting 
the name of the attorney or law firm in front of the public (the 
example given was the difference between "Met Life" on a blimp would 
not need disclaimers or disclosures but a solicitation for mutual 
funds would.) 

-Requiring disclaimers would put lawyers in a bad light and show 
that the Supreme Court does not trust lawyers to do proper 
advertising. 

-Exempting some ads from the disclaimer requirements would make 
a distinction between "good" and "bad" ads and would therefore not 
pass constitutional muster. 

-The public sees "bad" ads and says why don't lawyers do 
anything about it. Requiring disclaimers would give a positive 
image for lawyers. 

-Ads could be defined as excluding those listed in Florida Rule 
4-7.2(n), l-8. 

Pat Costello amended the motion by deleting the last sentence from 
the required disclaimer and inserting in its place the following: 
Before you decide ask us about our qualifications and experience. 
The chair considered this a motion to amend which was seconded and 
passed by voice vote. 

Discussion turned to what types of advertising would be excluded 
from the disclaimer requirement. It was suggested that the 
exclusions include advertisements that list no more than the name of 
a lawyer, law firm, listing of lawyers associated with the firm, 
office addresses, telephone numbers, and designations such as 
attorney or law firm. It was also suggested that letterhead and 
business cards be exempted from the requirement along with required 
jurisdictional limitations and specialization certification. A 
question was raised as to whether sponsorship of a public service 
nature would also be exempted. Costello withdrew his motion and the 
chair stated that the matter would be considered again at the next 
meeting of the committee. 

Continaencv Fees 

The chair moved that the committee recommend a rule on contingency 
fees based upon Florida Rule 4-7.2(h). The motion was seconded and 
discussion followed. The following points were raised during 
discussion: 

-Minnesota already prohibits "no fee if no recovery" advertising 
if costs are later charged to the client since such an ad is 
misleading. 



-Current rules would m fault a lawyer who says in an ad "no 
fees if no recovery" who then charges for cost as misleading. There 
may be a lack of communication instead. Clients conveniently forget 
any liability they may have for costs. 

-Ken Kirwin moved to amend the motion by substituting for it 
that a paragraph be added to existing Minnesota Rule 7.1(d) as 
follows: "fails to disclose that client must Pay cost, even if 
there is no recovery, if the lawyer will expect the client to do 
so". The motion was seconded, and discussion followed. A question 
was raised about non-contingency cases. Kirwin withdrew his motion 
to substitute and t,he chair amended her motion by deleting from 
Florida Rule 4-7.2(h) the first sentence and the word 
“additionally," from the second sentence. The question was called 
and the motion passed unanimously. 

Next Meetinq 

The next meeting of the committee was scheduled for February 21, 
1992 at 1:30 o.m. at the Minnesota Law Center. 

r-. 



MEETING SUMMARY 
LAWYER ADVERTISING COMMITTEE 

FEBRUARY 21, 1992 

Present: Bert Greener, Chair, Ken Kirwin, Marty Cole, 
Tracy Eichhorn-Hicks, Patrick Costello, Don Bye and Tom 
Clure. Also present were Mary Jo Ruff of the MSBA 
staff and Sharon Andrews. 

Absent: Barb Zander, Chair, Joan Bettenburg, Tom 
Conlin, Michael Fetsch, John Goetz, Ron Graham, Joan 
Hackel, John Hovanec, Mary Muehlen Maring, Mark Munger, 
and Ralph Peterson. 

REPORTS & DISCUSSION 

Introductory Comments 

The minutes from the January 24 meeting were reviewed 
and the following corrections were made: Pat Costello 
was added to the list of members who were present; Ron 
Graham was added to the list of members who were 
absent; Sharon Andrews and Nancy Klossner were removed 
from the list of members who were present or absent 
since they do not serve as committee members; and on 
page f three paragraph, two the second sentence was 
amended as follows: "f$/$ti$/f$$$$$f## pat Costello 
moved that the exclusions include advertisements that 
list no more than the name of a lawyer, law firms, 
listing of lawyers associated with the firm, office 
addresses, telephone numbers, and designations such as 
attorney or law firm." The minutes were then approved 
as corrected. 

Bert Greener noted that Mary Maring had asked to resign 
from the committee but that he encouraged her to remain 
a member, partly to retain an appropriate balance 
between those favoring restrictions on lawyer 
advertising and those opposed to restrictions. 

Bert Greener reported that Ron Graham was unable to be 
present but that he had indicated that the Better 
Business Bureau was following up on the advertisement 
in the Cloquet newspaper for The Advocate. Because the 
BBB was unable to find out more information about them, 
the BBB will notify the Cloquet newspaper that it may 
wish to decline printing their advertisements in the 
future. 

Discussion was held about whether the committee would 
have any special budgetary needs for 1992-93 other than 
administrative costs already borne by the MSBA. It was 
suggested that there would be no special budgetary 
needs because the committee would go out of existence 
after the convention. It was then suggested that 



perhaps the committee should remain in place for a 
period of time to assist with implementation if any 
advertising restrictions are adopted. This matter will 
be taken up with MSEA President-Elect Bob Guzy as 
1992-93 committees are discussed. A question then 
arose about what effect the Florida litigation would 
have on any resolutions adopted at the convention. It 
was suggested that if the Florida litigation 
invalidates any action taken at the convention, the 
matter could be returned to the Executive Committee 
before a petition is filed with the Supreme Court; or 
the petition could be filed and the matter resolved 
when the Supreme Court holds its hearing; or the 
resolution could be phrased so as to be contingent on 
legality as determined by the U.S. Supreme Court in the 
Florida litigation. 

The group decided that it would not now reserve a 
meeting room and time at the convention at Rochester, 
but would raise at future committee meetings the 
possibility that those members attending the convention 
would like to caucus informally before the committee's 
recommendations are brought to the floor. 

Sharon Andrews, representing the MSBA Practice 
Development Section, asked that their group be allowed 
to make a presentation at a future meeting. They have 
an interest in commenting upon lawyer advertising 
restrictions as they are being developed. 

Bert Greener announced that he hoped to meet with Barb 
Zander, Ken Kirwin, and Mary Jo Ruff before the March 
committee meeting to catalog all of the items passed by 
the committee and to place them in draft rule form. 

Discussion was held about whether the draft resolution 
calling for the Lawyers Professional Responsibility 
Board to take a more proactive approach to lawyer 
advertising had been sent to Bill Wernz. Marty Cole 
reported that Bill Wernz had been informally advised of 
the resolution but had not received any formal 
communication. A motion was made, seconded, and passed 
with one abstention that the resolution be sent to Greg 
Bistram, Chairman of the Lawyers Professional 
Responsibility Board, Bill Wernz, Director of the 
Office of Lawyers Professional Responsibility, and the 
President of the Minnesota State Bar Association. 

Review of Advertising 

Mary Jo Ruff reported that no additional responses had 
been received to the notice in in Brief for copies of 
ads which should be regulated. A number of the ads 
which the committee received in January were discussed, 
including that of a law firm in Bemidji which 
advertised, "Contact the attorneys who have the 
experience and staff to serve you better." It was 
suggested that this was a comparison which could not be 
factually substantiated under the rules, and it might 
be helpful for the law firm to be so advised by the 



, committee. A motion was made and seconded to contact 
the law firm for this purpose. After further 
discussion, the motion was withdrawn as it was 
determined not to be within the committee's charge. 

Screenincr Ads 

Bert Greener noted that the committee discussed in 
December whether to recommend a screening function for 
the LPRB or the MSBA to review ads, but that no 
decision had been made. He noted that Rule 7.2(b) 
requires lawyers to maintain advertising for two years 
after the last dissemination along with a record of 
when and where the ad was used. Discussion ensued 
about whether it would be helpful to require lawyers to 
file ads with the Lawyers Professional Responsibility 
Board. A motion was made and seconded to require 
Minnesota lawyers to file transcripts of broadcast 
media ads, copies of direct mail solicitations, and 
copies of print media advertisements other than those 
appearing in the Yellow Pages. Questions arose about 
what the purpose would be in filing this information, 
and if the Office of Professional Responsibility would 
then be expected to open complaints on the 
advertisements it received if they were objectional 
(especially with the request for the Office to be more 
proactive.) Those arguing in favor of the filing 
requirement stated that the Board would not be expected 
to open complaints on objectional ads but that the 
purpose of filing would be to maintain copies of 
advertisements which were not easily retrievable by the 
LPRB in the event a complaint was filed. Those arguing 
against the requirement asserted that the requirement 
would constitute a burden on expression which would 
need a compelling rationale, and that filing this 
material would present logistical and storage problems 
for the office. After additional discussion, the 
motion failed on a voice vote. 

Fee Splittinq 

Mark Munger's draft rule regarding fee splitting was 
distributed and discussed. A motion was made and 
seconded that the draft be adopted. A friendly 
amendment was then offered and accepted that the 
sentence "Except as permitted by this rule, lawyers 
shall not design their advertising to attract legal 
matters they do not expect to handle" to the first 
paragraph of ,the comment to Rule 1.5(e). A second 
friendly amendment was made and accepted that the 
language "clients of this law firm" in the comment be 
replaced by the words "your case". After discussion, 
the motion as amended passed on a four-to-one vote. 
Copies of the draft rule will be circulated to the 
committee. 

Testimonials and Celebritv Endorsements 

The committee discussed the rule drafted by Pat 
Costello relating to testimonials and endorsements. 



Pat Costello noted in his presentation that the ABA 
Model Ethical Rules are accompanied by comments that 
client endorsements should be prohibited. It was 
found, however, that the ABA model comments for this 
rule had been deleted with the exception of one 
sentence when the rule was adopted in Minnesota. After 
discussion, a motion was made and seconded that Rule 
7.1 be amended to say "a communication is false or 
misleading if it . . . uses client testimonials or 
celebritv endorsements" (new language underlined). A 
three-to-three vote was cast, after which the chair 
cast an opposing vote and the motion failed. The chair 
noted that he voted against the motion because he 
believed that the potential harm in client testimonials 
or celebrity endorsements is covered under Rule 7.1(b) 
which prohibits communication which is likely to create 
an unjustified expectation about the results a lawyer 
can achieve. 

Disclaimers 

It was noted that the committee adopted a disclaimer at 
the January meeting but had not decided what types of 
advertising, if any, should be exempted from the 
disclaimer requirement. A motion was made, seconded, 
and passed on a voice vote that the following 
exemptions be listed: "tombstone" advertising, public 
service announcements, letterhead, and business cards. 
Copies of the draft rule will be circulated to the 
committee. 

Other Rules 

The committee decided to discuss at the March meeting 
Bert Greener's drafts on fee information and 
solicitation. Bert noted that he used the Iowa Rules 
as a starting point for these drafts. 

Adiournment 

Bert Greener suggested that the draft minutes be sent 
to all members who were present at the February meeting 
for approval before being sent to the full committee. 
He noted that the next meeting would be held on March 
20 and April 10. The meeting was adjourned. 

The next meetina of the committee was scheduled for 
March 20 at 1:00 p.m. at the Minnesota Law Center. 



MEETING SUMMARY , 
LAWYER ADVERTISING COMMITTEE 

MARCH 20, 1992 

Present:. Bert Greener, Co-Chair, Barb Zander, Co-Chair, Don Bye, 
Tom Clure, Martin Cole, Patrick Costello, Ron Graham, John Hovanec, 
Kenneth Kirwin, and Gary Stoneking. Also present were Sharon 
Andrews, Jim Seidl and Kevin Carpenter, representing the Practice 
Development Section, and Mary Jo Ruff of the MSBA staff. 

Absent: Joan Bettenburg, Tom Conlin, Tracy Eichhorn-Hicks, Michael 
Fetsch, John Goetz, Joan Hackel, and Mark Munger. 

Introductions and Announcements 

The meeting opened with introduction of members. It was reported 
that Ralph Peterson had resigned from the committee. It was 
announced that the resolution encouraging the Lawyers Professional 
Responsibility Board to become more proactive had not been sent to 
them as planned since the resolution was worded in a way requesting 
that the MSBA undertake this action. Accordingly, approval by the 
MSBA Board of Governors would be needed before the resolution could 
be forwarded. The MSBA Executive Director recommended that the 
resolution be included in the committee's report and recommendations 
which will go before the convention in June. The minutes for the 
February 21 meeting were approved as submitted. A question arose 
about whether Sharon Andrews, the Practice Development Section 
representative was a committee member or a "mailing list" member. 
It was concluded that she was not a voting member but was on the 
mailing list. 

Ron Graham then provided an update about action taken by the Better 
Business Bureau concerning the "Advocate" ad which appeared in the 
Clocruet Pine Knot. He reported that the Bureau had called the 
Advocate answering service a number of times without receiving a 
response, and that the Bureau then sent a letter; They learned that 
a Minnesota Department of Transportation employee named Lamont 
Knazze was operating the service. The Bureau intends to talk with 
Mr. Knazze to obtain additional information. It appears that the ad 
has not run again in the Cloquet newspaper but the Bureau is 
contacting other area newspapers to see if the ad has appeared 
elsewhere. The Bureau will raise a number of issues with Mr. Knazze 
about truth in advertising. 

Presentation by Practice Development Section 

Sharon Andrews, Jim Seidl and Kevin Carpenter gave a presentation on 
behalf of the MSBA Practice Development Section. They distributed 
their statement, copies of which are enclosed for members not 
present. During their presentation, they stated their belief that 
the restrictions suggested by the Lawyer Advertising Committee would 
not stop ads which are in bad taste and will be detrimental to the 
marketing process. They stated that they believe that the 
disclaimer requirement would be unattractive and distracting on 
advertisements, and that it had the effect of insulting consumers. 
They stated their preference for education about appropriate r'l 
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marketing, encouraging dignified ads through awards such as those 
given by the ABA, and relying on the remedies of the Lawyers 
Professional Responsibility Board, the Better Business Bureau, or 
the Federal Communication Commission for advertisements which are 
false and misleading. Their presentation led to a discussion about 
the benefits and drawbacks of lawyer advertising, both to consumers 
and lawyers. The committee co-chairs thanked the section for its 
comments. The section indicated that they hope to work with the 
Lawyer Advertising Committee to address the concerns about 
inappropriate lawyer advertising. 

Fee Information 

Don Bye moved to adopt the draft reflecting Iowa's provisions 
regarding fee information. The motion was seconded. The committee 
agreed that the Iowa language should be changed as follows: (a) in 
the introductory portion to add "only as follows"; 
(b) in clause (3) to substitute the language approved at the 
previous meeting for Rule 7.3(g); (c) in clause (4) to substitute 
"the statement clearly and conspicuously discloses" for "in print 
size at least equivalent to the largest print used in setting forth 
the fee information"; and (d) to omit "All such information shall be 
presented in a dignified manner." 

The committee discussed whether the provision should cover targeted 
mailings as well as advertisements and discussed other facets of the 
proposed provision. Bert Greener suggested the motion might be 
tabled, and that anyone desiring a provision on fees should bring a 
draft to the next meeting. Tom Clure moved to table the motion. 
The motion to table was seconded and passed. Pat Costello agreed to 
prepare material on fee information for the next meeting. 

Letter from John Murrin 

Bert Greener read a letter from John Murrin. Gary Stoneking moved 
to invite John Murrin to attend the April meeting. The motion was 
seconded. The committee discussed whether there would be time for 
this at the April meeting. The motion lost 4-5. The committee 
agreed that John Murrin should be informed that the committee did 
not believe that there would be enough time at the April meeting but 
that if there were additional meetings the committee would be glad 
to hear from him and he was welcome to provide written comments. 
Bert Greener agreed to communicate this to John Murrin. 

Advertisina Media 

Ron Graham inquired about Rule 7.2(a)'s language "such as a 
telephone directory, legal directory, newspaper or other periodical, 
outdoor advertising, radio or television." Gary Stoneking moved to 
omit that language. The motion was seconded. The committee 
discussed the motion, and passed it on a voice vote. 

Solicitation 

Tom Clure moved to adopt the draft reflecting Iowa's provisions 
regarding solicitation. The motion was seconded. It was suggested 
to incorporate language similar to that in the New Jersey Rules r 
regarding the physical or emotional state of the recipient. The ._ 53 
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committee discussed the type size and ink color provisions and the 
delineation of the communications to which the provisions applied. 
It was suggested that the language could be fine-tuned but that the 
provision should be approved in concept. The motion passed S-4. 

Ken Kirwin agreed to draft specific language for review by Bert 
Greener and Tom Clure and to present such language for consideration 
at the next meeting. 

Discussion was held about the effect of motions previously passed 
and whether they will be presented again to the committee for final 
approval. Without formal action, the group agreed that it was not 
intended that subjects previously agreed upon be reopened for 
substantive change. 

There being no further business, the meeting was adjourned. 

The next meeting will be April 10 at 1:00 p.m. 
r 
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MEETING SUMMARY 
LAWYER ADVERTISING COMMITTEE 

APRIL 10, 1992 

Present: Bert Greener, Co-Chair, Barb Zander, Co-Chair, Pat 
Costello, John Hovanec, Ken Kirwin, Mark Munger, Tracy 
Eichhorn-Hicks, Marty Cole, Don Bye, and Tom Clure, Also 
present were Mary Jo Ruff of the MSBA staff and Sharon 
Andrews. 

Absent: Joan Bettenburg, Tom Conlin, Michael Fetsch, John 
Goetz, Ron Graham, Joan Hackel, and Gary Stoneking. 

Introductory Business 

The draft minutes were reviewed and approved. The draft 
amendments prepared by Ken Kirwin and the draft Minority 
View were reviewed. It was suggested that the minority 
report be revised to state their recommendation clearly. 
Discussion was held about the materials received from the 
Washington Legal Foundation encouraging Minnesota,to.'adopt 
restrictions on lawyer advertising. Discussion was also 
held about the article by Steve Bergerson in the Star 
Tribune. Bert Greener reported his conversation with John 
Murrin and noted that he had invited Mr. Murrin to future 
meetings if any are held. 

It was announced that the committee's report was due April 
15 for printing in the May-June issue of the Bench & Bar. 
The committee's recommendations will go before the Board of 
Governors on June 25 and the General Assembly on June 26 or 
27. 

Fee Information 

Pat Costello distributed a proposed Rule 7.2(k) based on the 
Iowa language about fee information. A motion was made and 
seconded that the amendment be adopted. During discussion, 
it was noted that the rule may be unnecessary because few 
lawyers advertise fees, although it was also noted that 
while fees may not be widely advertised on radio or 
televison, fees may be "advertised" in client brochures on 
information sheets handed to clients. It was noted that fee 
disputes now are commonly sent to district bar fee 
arbitration panels for resolution and that the proposed 
amendment might give more guidance to the Office of Lawyers 
Professional Responsibility. It was also argued, however, 
that the current rules prohibiting false and misleading 
advertising would also address the fee issue. The question 
was called and the motion failed on a five-to-five vote. 

1.. 
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Aspirational Goals 

Pat Costello suggested that the committee consider adopting 
aspirational goals to provide guidance for lawyers who 
advertise. During discussion it was suggested that 
aspirational standards have limited value since they cannot 
be used to discipline a lawyer; it was argued, however, that 
there wasn't a good reason not to adopt the aspirational 
standards and that they might provide guidance to lawyers 
intending to advertise. Mary Jo "nuff noted that ABA 
aspirational standards relating to advertising were brought 
to the convention a few years ago. She agreed to look into 
this further to see if asp,, -'-ational standards had already 
been adopted by the MSBA. (Note: The ABA draft standards 
were presented to the MSBA Convention in 1988. After 
revising, a motion was carried urging the ABA to adopt the 
standards.) A motio:; was made and seconded to include the 
draft aspirational standards in the committee report and to 
urge the MSBA to adopt them, assuming they had not been 
pre\tiously adopted. During discussion, it was suggested 
that the preamble be revised so as to be tailored to 
Minnesota. A motion to amend.by deleting item ten was made 
and seconded. The individual.making the motion ergued'that 
he disagreed with the premise that lawyer adverzising may be 
designed to "build up client bases so that efficiencies of 
scale may be achieved." The motion failed on a voice vote. 
The main motion to adopt the aspirational standard was then 
carried. 

Minoritv Reports 

Discussion followed by various subgroups within the 
committee about whether they wished to file minority 
reports. The writers of the draft minority report agreed to 
revise it to make their recommendation clear. Bert Greener 
sugge.,& c.*ed that anyone else wishing to file a minority report 
keep the April 15 deadline in mind. 

Other Items 

It was suggested that the report include a recommendation 
that the committee continue if its recommendations are 
adopted at the convention, for the purposes of. following 
litigation on the subject throughout the-country and to 
draft comments to be submitted to the Supreme Court. 
Committee members asked that the minutes reflect their 
appreciation for the excellent work by the co-chairs and by 
Ken Kirwin. 

There being no further business, the meeting was adjourned. 

r. 
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Lawyer Advertising Committee responses: 

Date MSBA member Firm 

12126191 Anonymous 

1212719 1 Timothy J. Peterson 
LiIldSbnl 

12/27/91 Daniel Young 
St. Paul 

01/03/92 ThomasKelly 
Rochester 

01/08/92 RichardTousignant 
Minneapolis 

0 l/09/92 JillPinkert 
St. Cloud 

113192 MaryKayKlein . 
Bemidji 

L & M Paralegal 

A&u2 
(Miles Lord) 

James S&loner 
(solicitationletter) * 

WillMahler 
(Rochester Post Bulletin ad) 

Gregory J. Woods 
(solicitationletter) 

Kenneth Holker 
(St. Cloud Times ad) 

Duranske & Hazelton 
Yellow Pages ad 



U S WEST Direct Yellow Pages 15 Attorneys - Automobile 

For your convmicn~ me 
1oNowinp momeys have chosa 
IO list by IyocS Of caXs tMY 
JCC@.ThC!SehStinQSdOnot 
necessarily imply that Ihey ha* 
hned meir practices or are 
c&ledsmCialiStSin mescltddr. 
You are urged to make Your own 
invutignion uld evalUawn 

vorce & family 
N SCHMIDT HASKELL b D’ALRANI PA 
875: smidjl 751-4060 
Fulier 8acr Wallncr L Rodgers Ltd 
ndji 751-2223 

Pku See Advertisemen This P*ge 
ti rn0fMs 7 in 5 5t e4hdji - 751-3130 

alpractice-Professional 
IMERNESS WIlllAM D 

CONTACTTHE~ATTORNEYSWHOHAVE 
THEEXPERIENCEANDSTAFFTO 

SIEBEK GRC’SE 
\‘ON HoLruu 

MCCOY G CARE\. Ll D 

SERVEYOU BETTER 
KIEF. FULLER, BAER, WALLNER & RODGERS, LTD 

-Mediation -Wills, Estate Planning & Probate 
CANN SCHMIDT HASKEU& D’ALBANI PA 

20579 Banidii 751-4060 
Smith Ralph 1 115 5% Eernidji - 751*3l30 

-Workers’ Compensation 
Bailey Law Offices Ltd 

1331 Annf 51 NW Bemidji 751-0634 
Kief Fuller Baer Wallner B Rodgers Ltd 

kc Qn A0 lkxlr Attorneys 
514 Amulca Av Fiw Baidil 751.2221 

Attorneys’ Referral & Information 
Services 

MINNESOTA STATE BAR ASSOCIATION 
Toll FmDral ) 6 Tnm - 800 292-4152 

Auctioneers 

220 Y!ssabf tklg Duluth - 724-6103 
KLEIN MARY KAY 

403 4 SI NW Bemidji 751-0399 

-Real Estate 
CANN SCHMIDT HASKN b D’ALBANI PA 

205 7 5: Bnidii 751-4060 
Smith Ralph 1 115 5 9 Bemidji - 751-3130 

Make sure you get your share Or 

business from customers in your 
neighborhood. Advtiisc in the 
US WEST Direct Yellow Pages. Call 
l-80&422-1234 to reach your 
US WEST Direct Yellow Pages 
OMCL Our advertising experts are 
glad to help you with information and 
service 

-Social Securifv . 
Kief Fuller Raer Wallner 8 Rodgers Ltd 

5efbAdWsAllpmM 
514 Amrna Av NW BerMi 751-2221 

Tell them where to find you - 
advertise in the US WEST Direct 
Yellow Pages. 

Seltlet Auction Co 
1020Vn~m:5iNW Baidi 751.1546 

Automobile Alarms & Security 
Systems 

Pro-Tech Security 
2300 8umdl1 Ar I Bmidii -- 759-934s 

Automobile Batteries 
SeeAutomobileParts6 Supplies-New 
Automobile Parts 6 Supplies-Used & Rebuild 
Automobile IVrecking 

US VEST Direct Yellow Pages - 
this is the place to tell your 
customex you want them to give you 
the,’ ?usmess. 



RINKE, NOONAN, GROlE, SMOLEY, DETER, COLOMBO, 
WIANT, VON KORFF, DEGIOVANNI, AND HOBBS, LTD. 

ATORNEYS AT LAW 

Suite 700 Norwest Canter Box 1497 St. Cloud. MN 56302 
Fax: (612) 251.5114 (612) 251.6700 

D. Michael Noonan 

Gerald R. Grate 

William A. Smoky ’ 

Kurt A. Deter 

Barrett L. Colombo 

James L Want 

Gerald W. Van Kotff 

James Degiovanni 

Straron G. Hobbs 

David J. Meyers”’ 

John J. Meuers 

Thomas E. Kieman 

Roger C. Justin 

John J. Babcock 

January a, 1992 

Ms. Mary Jo Ruff 
Minnesota State Bar Association 
514 Nicollet Mall, Suite 300 
Minneapolis, MN 55402 

Re: Our File No. M-100 

Dear Ms. Ruff: 

I understand the MSBA Lawyer Advertising Committee wishes to 
receive copies of questionable attorney advertisements. Enclosed 
please find an advertisement which ran in the St. Cloud Times 
approximately four times. 

I found this ad highly objectionable due to Mr. Holker's 
categorization of attorneys as "predators". Mr. Holker is an 
attorney from Monticello, Minnesota, who claims to be a certified 
"Loving Trust" attorney. In 1989, I attended a Loving Trust 
seminar presented by Mr. Holker in which he exaggerated the evils 
of probate and the benefits of living trusts. 

I attended the 7:00 p.m. seminar on January 7, 1992, after having 
seen the enclosed advertisement. Despite the fact that this 
seminar was advertised to be on the subject of the costs of 
nursing homes, Mr. Holker spent only the final 20 minutes of his 
two-hour seminar on the subject of nursing home costs and 
protective planning. The first 1 hour and 40 minutes of the 
seminar was devoted solely to the topic of Loving Trusts. 

Not only do I feel his ad was offensive, I feel it was 
misleading. Mr. Holker's ad did not mention that the majority of 
the seminar would be devoted to the topic of Loving Trusts. I 
feel he used the subject of nursing home planning as a device to 
get people to attend his seminars on Loving Trusts. 

I hope the MSBA Lawyer Advertising Committee finds this 
advertisement useful. 

sincerely, 

! w ill A.‘ Pinkert 

JAP/kh 

r’ 

.‘ 

. 

59 

Enclosure 



VINGS FROM CAT 
ILLNESS AND NURSING HOMES 

3 FREE SEMINARS 
Tuesday, January 7,1992 

IO:00 a.m., 2:00 p.m., 7:00 p.m. 
Holiday Inn 

i 
West Division St. at 37th Ave., St. Cloud, MN 

c 

i 

WHATYOUWILL LEARN 
l What the nursing home problem is, and I 

is not. 
l How to avoid the problem. 
l How to avoid probate. 
l How to avoid guardianships. 
l How to protect your children’s 

inheritance from lawyers and other 
Kenneth M. Holker predators. 

Attorney At Law I 
NOT Affiliated With: 
Any bank, insurance company 

9 
or financial planning group. 

This informative and entertaining seminar will show 
you the right way to provide for yourself and 
guarantee the future of your loved ones. I 

I 
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LAW OFFICES 

SCHWEBEL, GOETZ & SIEBEN, P. A. 

DIAHL C. NANSON (lS48-IQSS) 5120 I D S CENTER 

JAHLIS R. sCWWLsLL ** 80 SOUTH EIGHTH STREET 
JOHN c. GOLTZ * 
WILLIAM II. SILSLN - 
DAVID .I. LIOSIAL” 

MINNEAPOLIS, MINNESOTA 55402-2246 

RICHARD L.TOUStGN*NT 

WILLIAM A. CRANDALL ” 
PAUL E. GODLEWSXI 

FAX (612) 333-6311 

L&R-I L. STERN ‘I 
MARK N.GRUESNER TOLL-FREE (800) 752-426s 
HICCIACL 0. TLWUSSURY “1 
MARY C. CADC TELEPHONE (612) 333-8361 
WbRR L. PFISTLR 
JAWCS 0. WLINMEYLR January 7, 1992 
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Ms. Mary Jo Ruff 
Minnesota State Bar Association 
514 Nicollet Mall, Suite 300 
Minneapolis, MN 55402 

Dear Ms. Ruff: 

I read your ad in the NSBA in brief of December 19, 1991. 

As I read the article, 
recently came to mind. 

a letter which came into my possession 

your review. 
I am enclosing a copy of that letter for 

You will note that the letter is from the law firm 
of Kalina, Wills and Woods. 
distasteful. 

I found the letter extremely 
This is the second form letter of this nature I 

have received through one of my clients. It appears that this 
law firm sends this form letter to each and every individual that 
is involved in a motor vehicle accident. I do not believe my 
client had any contact with these individuals 'prior to their 
being involved in a motor vehicle accident. 

This is the type of solicitation which gives all lawyers a bad 
name. You will note that in three different areas of the letter, 
they type in capital letters and underline, "TIME IS OF THE 
ESSENCE". It appears that this is placed in the letter to 
instill some kind of fear in the individual to get them to retain 
the lawyer. 

Number one is also somewhat disturbing since it implies that the 
"right doctor" can help you with the injury and even possibly 
your legal needs. I believe this too, is extremely distasteful. 

I am sure we all agree that with the changing times, lawyers have 
had to do a certain amount of marketing in order to keep their 
practices going. 
television ads. 

We see that marketing every day in radio and 
However, I do not believe that this type of 

solicitation was what any of us envisioned happening with the 
current state of the law. . 



. 

L 

Ms. Mary Jo Ruff 
January 7, 1992 
Second Page 

If I can be of further assistance on this or, if you have any 
questions, please don't hesitate to contact me. 

RLT/cac 
enc. 

. 

Sincerely, 



. 

RONALD S. KALINA (15’44.1991) 
JAMES H. WILU’ 
GREGGORY J. WOODS 

- 
PAUL A. THOMPSON 
KELLY L. RUTH 
MARK E. GILBERT’ 

JOHN N. RENCKENS 
JOHN R. KALLIGHER 

‘ADUlTED W 
WlNNEsoTA AND WlSCONSIN 

KAEINA, WILLS & WOODS 
ATTORNEYS AT LAW 

SUITE200 

941 HILLWIND ROAD NORTHEAST 

MINNEAPOLIS, MINNESOTA S5432 

61217894000 

TELECOPIER 612/,71-2118 

12 WEST MARSHALL STREET 
RI(Z LAKE. WISCONSIN $4868 

711-234.7400 

LEGAL ASSLSTANTS: 
CduuA ht. C-~R~~-ENSON 

JILL M. SALES 
MARY R. McHALE 

wxY TO wlNNup0u.s oma 

SUSAN CALGUIRE 
1125 DAYTON AVE 
SAINT PAUL PARK, MN 55071 

Dear SUSAN: 

I am sorry to hear you were 
things come to mind that may he 

Several 

1) You may need the care of a physician, chiropractor, therapist or other 
health care provider. The emergency room is not the answer. You need 
someone who understands your injury and can meet your physical, 
emotional and maybe legal needs. Who you treat with and who pays for 
the treatment is extremely important. TIME IS OF THE ESSENCE! 

2) You may need to file a claim with your own insurance company. You may 
be. entitled to wage loss, medical expenses and other statutory and 
contract benefits. Dealing with your own insurance company may not be 
what you think or expect it to be. Be careful. TIME IS OF THE ESSENCE. 

3) You may need to investigate your accident. Who is right and who is 
wrong is not always as simple as it may appear to you. You may need a 
thorough investigation by a trained professional to protect yourself. 
This may include witness statements, drawings, photographs and other 
empirical data. TIME IS OF THE ESSENCE. 

Our firm has handled thousands of personal injury claims over the years. We 
have the staff and the experience to be.of assistance to you. There is no 
fee unless a claim and recovery is made. ff you hdve be5n irl;jtirbQ. bfid n;eG . 
help, do yourself a favor and consult a lawyer. He or she can protect you 
and preserve your claim. 

YOUR CLAIM MAY BE FOREVER BARRED IF NOT BROUGHT WITHIN THE TIME PERIOD EET BY 
LAW. TIME IS OF THE ESSENCE. If you have any questions, please contact our 
office at 789-9000. . . 

Very truly yours, 

KALINA, WILLS & WOODS 

Attorney at Law 
GJW:jlt 
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. * 7r.r . . . INJURY? 
Hi&g th’e right attorney may be the most 

: important decision you can make 

I f you ‘ire injured in an accident, hire an 
attorney who will work hard to obtain 

fair and full compensation for all injury- 
related losses, including loss of wages, 
both past and future, and damages for 
pain and suffering. An injury can affect 
you for the rest of your life. - 

Hiring an experienced attorney does not 
cost more because attorney’s fees are 
based generally on a percentage of the 
recovery. The larger the settlement or 
verdict, the more you recover for your 
iniurv. 

: 
>, . . . 

l Settlement of Auto Acciden; Claims . 
l Serious Personal Injury 

l Farm Aicidents .* . . : 
. i l Wrongful Death 

.' 

. : We will be JuQpy to ansevet Ay questions about your .. .-.. s - . ‘..:,.; . accident or injury on the telephone at no cost or obligation. 

“’ %‘ILLJIAHLER :_ 28&7&O 
A Rochester Native Serving The Community Since 1975 

Day Evenin 
Suite 301, ironw 008 

, Weekend and Home Appointments 
Square, 300 SE Third Ave., Rochester, MN . 

t.. . ..;._,. 
:. : ‘i..’ 

‘:’ 65 
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. James N. Schloner 
Anowmy*luw 

3103 HENNEPIN AVENUE SOUTH 
MINNEAPOLIS. MINNESOTA 55406 

(612)627-6125 

November 21, 1991 

Mr. Daniel Young 
3843 Sheridan Avenue South 
Minneapolis, MN 55410 

Dear Mr. Young: . 

I represent people who have been injured in motor vehicle 
accidents. I help people like yourself get back on their feet by 
securing payment for wage loss, medical bills, pain and suffering. 
I have provided strong, trustworthy representation statewide for 
the past nine years. 

It is a fact that most attorneys charge a fee of 33.33 for personal 
injury. My percentage is only 25% (for settlement), and there is 
no fee at all until we win. The difference can mean a savings of 
thousands of dollars. Now you can have 'strong, trustworthy 
representation at a reasonable percentage. 

Know your rights! Call me today for a free consultation at 
827-8125. 

Very truly yours, 

JNS/ph 



. 
TIMOTHY J. PETERSON 

ATTORNEY AT LAW 

P.O. BOX 369 

12770 LAKE BLVD. 

LINDSTROM. MN 55045 

6 121257-9249 

December 24, 1991 

Ms. Mary Jo Ruff 
Minnesota State Bar Association 
514 Nicollet Mall, Suite 300 
Minneapolis, MN 55402 

RE: Bad Ads 

Dear Ms. Ruff: 

In reading my MSBA in Brief Newsletter I received yesterday I 
ran across your solicitation for copies of bad ads. I have 
enclosed along with this letter a page out of the Forest Lake 
yellow pages from this last year. 

under 
I am referring to the Miles Lord ad noted in the first space 

attorneys. Ever since these yellow pages came out when I 
saw this ad it really gets my goat. 
misleading, 

Although it may not be 
distasteful or make an unreasonable claim, I feel that 

ads like this undermine the integrity of the legal profession when 
an attorney of the status of Miles Lord stoops so low as to call 
his firm AAAC for the very transparent purpose of getting his own 
smiling face stuck in the column in front of all the other 
attorneys striving to make a living in this area (and I might add 
who do not change their firm's name so as to get their place in 
front of Mr. Lord's). 

Siyo rely, 

LfzgiFQer& 
. l 

Attorney at Law ' 
TJP/mrt 
enclosure r/ 



. . . _ mwcuswtsrkn*1*I1 U S WEST Direct Yellow Pages 9 Appraisers - Attorneys 

Appraisers 
~o’-Ne*Lq rOlutQ hatIt---MS @$a$ 
Artists’ htaterials & Supplies 

Lrufo4dkmeAppr&Y ,I 
t26-tli Asphatt & Asphalt Products 

MCOREAlESTATEAPPRAISERSTllE ARK 
: -ium*lNamtnl~-Awvyus- %DE ASPHALT 1WC 

L 

ziZSE 464-7BBo 

I Archery Equipment & Supplies 
L' l)ltESTlAKESPDRTSBTACKl.f ASPHALT 

Ii kchery Ranges 

4 
Attorneys 
setKwPatmththTmqs 

!- 
1 LAI tACClDENTATlORNEYSADVla'CUNlC- 

l BLACKTOPPING l PATCHING 
. RLSURfAClNC l SCALCOATINC 
. OOBCAT GRAOINC l CRUStlEO ROCK 

. OESICN PAVERS l LANOSCAPE WALLS 
COM~ME6~L,L 

339 Kdu Rd Vadnais lleqhts - 429-7005 

STRONG AND 
TRUSTWORTHY 

LEGAL 
REPRESENTATION 

MILES W. LORD 
PUT MY EXPERIENCE TO WORK FOR YOU 

l ttttsoNAL IWIURv*PRODUCTS LiAmln 
l Y*L?RAcw.L 
l fARY~AUI~PtOt~RIAN~MOT0~~ 
l CONSTRUCllON~BOII~AlRP~NE~~ll~ 
4f’ORlS*IWJURV ON PROPLRTI-OR LOSS Of LIFE 
l WORNCRS C~MPCWU;IO~@IKSURAKC~~LAI~IS 
.CRIMIHAL 

333-LORD 
333~56q 

. . . . . 
Andttson Joseon w 

cc 3mriwoutfltlrn 
!. w%KettkRnsDhd wromkl - 442.4211 

i Architects BLUM CONSTRUCTION 
hDMlSUlCLUlb-lP~tUkFilW 

i DmdwrlodKArchitect 3ooas t&al Av Lmirtran - 

8ROCHMANBLACKTOPPIW- - 
Commercial Asphalt Co 

E-% 

10633 Maw19 lrl N New Scmdii lwp - 433-3710 
NORTHERN ASPHALT CONSTRUOlON INC 

RlKw, noaap. btxmJtPseal.cmting 
11064 hhsxm Rd Nf Blame -7B4-MD5 

SCNIFSKY T A & SONS INC 
w?lc4CUlrR~Cwug.WIraed A&d 
slrrn9*kng~Jur-Rm*~lswtounr 
237ONwf36 NorlkStPauI- 

Smooth Paving 
77suu 

see Rn Ad &Ida PawIg calrrao~ 
433-5792 

- 433 

_6:; 
t &rrison/Walijmi Architects lnc 

2394f; whelk -- 426-3297 

Plwe See A& Page 16, and 19 
AmasonCharksW AmasonCharksW 

In1 J-Y St Maine On St Crc& - 433.5071 1OlkddStWvineOnStC .-. -- -4335071 
BANNIGAN&KEUY PA BANNIGAN&KEUYPA 

409 Mdw5l Fe&al aldg St 409 Mdw5l Fe&al udg St Paul Paul - - 224-3701 224-3701 
Blom~uistBmybwDHices BIom~uistBmybwDHices 

R6Elm N6rndl R6Elm N6rndl 462.2121 462.2121 
BloomquistTimothy R Cawa-257.llbQ BloomquistTimolhy R Cawt%y-257~llbQ 
Barct bw offit Barct bw offit 

72s Alain 1 North 9rarv.3 72s Alain 1 North 9rarv.3 6744259 6744259 
Plau See Advrnbement Page 20 PI- See Advrnbement Page 20 

t; Consulfanis 
UIlNtPlACEAND6AUERYTHE 

VI4 lainq~on Ar Rrvl 488-0145 
.lERY II 2152 351 Wntte Bear Lake - 426-9145 

-_ ~ll20 
huffs Image 

BODriWwayAvW FcaslLakc- 464-7610 
WwdxdgeGalkry 2QNwtU FrstU-444-4888 

Assembly & fabricafinn Service 
I 

Lrtzell t4anufrcturim9 Assembly Dir 
St cmir Falls, WI 462-3139 

Shafer Electronics Co Shale - 257-5332 
Shafer ElCamnics C4 Shafer -4b~fl71 

I 

i I 
I 
I 

c 

69 

Associations 
Akoholia Anonymous 

lS6NW3L Forettlk 464~?9ob 
ForeSI Lake Area Chamber Of bmmtrce 

9?s&kest batlake 464.32W 

6utts kndber9 And Schneiiu 
3ssslaest Fr5tl.k 464-6162 

Pieam See Ad 00 Nut Pw 

2ONW 
_-. - .-- cyyER&lS&Assoc 

Dewan Daniel P 
430-2630 

EhsIworth- E%i . 
Donnelly Paiie J Ltd 

so6kliwwta9ldg StPaul ma97 
Phme he Adwrthmmt 5%ga IS 

Attorney Referral & Information 
Services 

B 

. Creative advertising such as that 
done in newspapers, television and 

l! radio makes ocople want to buy. 
. . Directional advertising in the 

US WEST D&t Yellow Pages 
provides the who, where, and whan 
to customers who are ready to buy. 
It’s the final link between sellers and 

, buyers. 

Comoare your advertising in the 
US WEST Direct Yellow Pages to 
your Competitors’. What are your 
compaitws otfaing? 00 you otter 
more? Tell your wstomers all they 
need to know in your Yellow Pages 
ad. 

(&NtiNud Page Is) 

The US WEST Direct Y&v Pages 
is always within read of your 
atRomer% 
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‘:--ger” Albert Campurn (Peter Danson) 
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- - (CC) 3775 

Q The Kennedy Center Honon: A 
-. Cokbntion of thr Performing Arta/ 
‘*- Roy Acutt. composers/pertomIers Betty 
= “Cornden and Adolph Green. acrobatic 
I .‘dancers Fayard & Harold Nrcholas. 
i --Gregory Peck and choral o:rector Robert 
.‘. ‘Shnw are honored Host. Walter CrOn- 

kite. (cc) 11 / 1 
m Inrldr Money/Tony Bennett drs. 

Evenina cable/ 

cusses investing in art. 1342 
QB &w&y Hilla, 90210IDytan must 
cope wrth his tong-estranged mother’s 
(Stephanie Beecham) return. (R) (cc) 
94442 
[NIK] Dick Van DykrILaura does a 
perkcl tab of flllmo tn for Sally. 257249 
iDSC] byond 2iMWLepro~y vaccmne: 
music prevents itlness; high delrnrllon 
televrsron 6637 13 
(FM] Father Dowting Myaterlrr/Fs. 
ther Dowltng and Sister Sieve invesll. 
gate a him drrector’s murder. (cc) 
563572 
[LRN] Triumph of thr Worl/“C~p~w 
lalrons” lslamrc countnes whrch once 
looked lo the Wesl tor gurdance now 
te;e17the pnce of dependency (A) 

ll:.?Opm 

a Wings/Helen. Bnan and Joe crash 

Faye’s Christmas party. (R) (cc) 5125 
a Amrricen IntrrertVCars. Ouaa 
ty 6 Compehtrveness” Cadillacs vs Jap 
anese luxury cars 56779 
(NIK] Get Smert/A CONTROL agent’s 
unfrnrshed symphony names Mr Brg 

93Opm 

GwIKuzak tnes to woo away 
four atlorneys for. hrs hrm. promplrng 
McKenzie and Brackman to sue (R) (cc) 
43162 : 

a Seizing Fututi Opportunities in 
the Pacific Rim/Panelrsts seek a global 
perspectwe on the fluctuating rnrerna. 
honal marketplace tn 1990.74626 
&p Matlock/Ben defends a rarecon 
dealer accused 01 krllrng an emoroyee 
whc was steakno Inventory Guest C+n. 
d Morgan. (Part 1 012) (cc) 14268 

di? Smot Juatice/Eenton sus!xcts a 

member of his supporl 
murders of Vretnamese ( 
[NIK) DragnrtfFrlday 
search for a mrssrng b 
134959 
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cockpit 665317 
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67336 
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433 South 7th Street 
Suite 1923 

Thomas R. Hwitz 
Michael B. Padden 

hfinneqolis, Minnesota 55415 

. 
Telephone (612) 333-0052 

Fax (612) 334-5681 

February 28, 1992 

Minnesota State Bar Association 
c/o Mr. Robe'rt Monson, President 
514 Nicollet Mall 
Suite 3OO:f 
Minneapoli%, MN 55402 

Re: Attorney Advertising 

Dear Mr. Monson: 

I have always been a strong advocate for the notion that it is 
ethical for attorneys to advertise as long as the advertising is 
done in good taste. I was recently retained by a client through a 
referral regarding the defense of a DWI and careless driving 
charge. My client was arrested on 2/24/92, I had my first meeting 
with him on 2/27/92. 

/ 
When I met with him, I was too surprised to see that he had 

already received solicitation letters from no less than 6 attorneys 
requesting that my client retain them for his recent criminal 
charges. They must have received information regarding the charges 
through the police department or some other inside source. I 
attach copies of these letters for your review. Please note that 
when I had my secretary photocopy these letters, I had her delete 
all references to my client on the originals before copying. 

This concept of direct attorney solicitation for people facing 
criminal charges should be stopped in my opinion. I have also seen 
this process used in motor vehicle accidents. Somehow attorneys 
get a hold of police reports and correspond with accident victims 
ad naujeam in the hope of having someone hire them. 

I was additionally amazed when my client told me that one of 
the attorneys that he had contacted, not one of the 6 attached 
hereto, had quoted him an outrageous fee of $2,500 to represent him 

. in this matter. Please note that this charge is by no means an 
aggravated DWI, and his record is clean regarding prior alcohol 
related offenses. 

I would appreciate it if this concept of direct solicitation 
would be addressed in upcoming seminars. As I noted above, I have 
no problem with actual attorney advertising, but these direct 



Mr. Robert Monson 
February 28, 1992 
Page 2 

solicitation letters and other forms of sleazy advertising I 
believe should be regulated in some fashion. Thank you, and I 
would appreciate hearing from you regarding the above. 

I 

-Michael B. Padden 

MBP/keh 

Attachments 

I 

i 
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Even if you think you are guilty, 
WE CAN HELP YOU. 

We know how. And we have a long history of 
helping people through the criminal justice 
system. 
Knowing what to do and how to do it is 
sometimes the key to obtaining a reduced 
charge, lighter sentences or a dismissal of all 

I charges. 
CALL US NOW! 

And call us before your court appearance. 

., 

WERSALLAWOFFICEP,A, 
We have 5 convenient locations 

ST. LOUIS PARK COLUMBIA HEIGHTS 
7841 Wayzata Blvd. 3989 Central Ave. NE 

BROOKLYN CENTER EDEN PRAIRIE 
7000 Brooklyn Blvd. Shopping Center 

ST. PAUL 
Near Capitol 

FREE INITIAL CONSULTATION. 
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STEVAN S.YASCUR, P.A. 
. 

ATTORNEYAND COLXSELORAThW 

SUITE 625 

7625 WhStiINCTON AVENUE SOUTH 

LE&-.L ASSISTANT EDINA.MINNESOTA 55439 

CHERILYN 1. MAlhND 

TELEPHONE 

February 25, 1992 

CONFIDENTIAL 
-. 

\ \ 
'1 

Minneapo3is, Minnesota 55406 

booking charge: DUI 

Dear d: 

I understand you recently were booked on the above charge. Quite 
toften, people in your situation are unsure of their legal rights 
and would like to consult an attorney, but don't know where to 
go. ,: . 

i This is to advise you that, if you have any questions about this 
matter and would like to speak with an attorney before you go to 
court, I would be happy to see you. 

, . 
THERE IS NO FEE FOR THIS CONSULTATION. 

At your convenience, I will meet with you in my office and 
discuss your case for up to half an hour. If that is not 
convenient for you, other arrangements can be made to discuss 
your case. You are under no obligation of any kind. 

As a former prosecutor, and as a defense attorney, I have dealt 
with-many different crimes and can give you the benefit of both 
vl,~.i.,olnts. -0-v- ' Fe21 free to ci2,ll my cffice and make an annni ntmavt tC-'..-".-" -. 
My telephone is answered 24 hours a day. . 

Sincerely, 

STEVAN S. YASGUR, P. A. 

1 alSO have an office at 245 East Si>;th Street in St, Paul. 

I 
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EMERGE+ ARREST HELP %Jemdz-a 

CALL (612) 3394517 
war- 

TWENTY-FOUR HOURS A DAY 

Dear Minnesota! Driver: 
. 

24.Hour Number 
(612) 339-1517 

660 Title Insurh~ce Building 

400 S+xmd Avenue South 
Minneapolis, MN 55401 

An alcohol related traffic violation (D.W I.) can seriously affect your future. Besides the 
heavy fine and possible jail sentence, it can raise your insurance rates and even cause 
employment and credit problems. 

You owe it td yourself to know your rights before you appear in court. 
4’ 

Under certain circumstances, a first offender may be eligible for a limited (work) Driver’s 
License during the period of suspension. 

Retaining the proper attorney to represent you may help to solve these and other problems. 

I charge no fee for the initial conference. If you then feel I can help you, my representation 
can be arranged on the basis of a reasonable retainer fee and time payments that fit your 
budget for the balance. 

Should you want to talk to me about your arrest, call (612) 339-1517. I can also arrange to 
meet with you after work or on a Saturday morning. 

It may even be possible for me to make the first court appearance in your place. This and 
other time-saving details can be discussed during your first interview. 

Please lorow that professional legal assistance is available to you at a sensible cost. 

Sincerely, 

ROBERT H. MEIER 
Attorney at Law 

TWES-IT-FOUR HOUR NU.MBER (612) 339-1517 

~.. 

TIVENTY-FOUR HOUR NUMBER 
,I:*\ 
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WATSON & CARP,. P.A. 
d/b/a 

GREATER MINNESOTA LEGAL CLINIC 
828 Norwest Midland Building 

Minneapolis, MN 55401 

Okay.-- now you've gone and .done it!! You picked one of the most 
devastating counties in the state to get an alcohol-related driving 
citation. Current sentencing guidelines call for forty-eight hours 
for the first offense --- thirty days for the second. Driving 
privileges may be severely restricted. Don't let anyone kid youI 
there could be\ a'workhouse sentence on the horizon. 

You will need good representation, and that means before, during and 
after your court appearance. The Greater Minnesota Legal Clinic 
would like to fully represent and help you in this matter. We are 
attorneys with;experience in this area of the la,:. 

BEFORE -- How should you plead? What special considerations are 
there in your case? I-low much will all this cost you? 

r 
DURING -- Your court appearance may not be "cut and dried". Many 
cptions occur right at the time of the first court appearance. From 
the beginning you should have an idea of what those options are and 
how to respond if and when they occur. 

AFTER -- ke will try our best to keep you out of the workhouse, or to 
make your stay as brief as possible. Subsequent to your hearing, we 
will follow up with a letter outlining the disposition of your case 
so you understand exactly what transpired. 

Our office would like to help you before, during and after your 
upcoming hearing. Contact us at 473-2837 (Dial G-R-E-A-T-E-R) for an 
initial no-cost, no-obligation interview. 

Very ruly yours1 

ndb J':, ./ 
Wats&& Carp1 P-A-t d/b/a 

Greater Minnesota Legal Clinic 

Contact us at 473-2837 (Dial G-R-E-A-T-E-R) 

c CI 7s 



THOMAS M. LOFTUS, Attomey At LUW 
SUITE 113, SURNSVILLE FINANCIAL CENTER . 14300 NICOLLET COURT . SURNSVILLE. MINNESOTA 55337 . (612) 435.6222 

IN CRIlJlINAL LALJ PRACTICE SINCE 1974 
OVER THREE THOUSAND CLIENTS SERVED 

-* 
\ 

Minneapo'iis, MN 55406 
i 

I am an attorney whose areas of practice include criminal law, misdemeanors, and alcohol 

related traffic violations. I have represented clients before the Minnesota State and Federal 

Courts for over 12 years. 

;t has come to my attention that you have recently been arrested. You will need to appear 

in court and you have the right to have legal advice regarding the charges pending against 

i, you. . 

It is !n your interest to talk to an attorney about your rights, what the court proceedings 

will ‘;involve, and the procedure for reinstatement of your driver’s license, if applicable, as 

soon as possible. 

If you do not have an attorney, I would be happy to discuss your case with you. Please call 

me at my office number during business hours, 435-6222, or at my home number at your 

convenience, 447-3051. My attorney fees are fair and take into consideration your ability 

to pay. A quote will be given during our first interview. 

I look forward to representing you in your legal matter. 

Thank you. 

. . 

Sincerely, v\ 

4% . 

Thomas M. Loftus 

I iJILL NOT BE BEATEN ON PRICE ON HENNEPIN COUNTY CASES 
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LYNN S. CASTNER 
ATTORNEYATLAW 

726NORWESTMIDLAND BUILDING 
401SECONDAVENUESOUTH 

MINNEAPOLIS, MINNESOTA 55401-2359 

Business: (612) 339-0080 Residence: (612) 333-2233 

February 25, 1992 
-. 

\ \ 

\ . 

DWI and Criminal Defense 
AU Injuries 

LYNN S. CASTNER 
ATTORNEY AT LAW 

MINNEAPOLIS MN 55406 726 NORWEST MIDLAHO BUlLOlNG OFFICE (612) 339-0060 . 

Dear- hi,NNC*POCIS. AC,, SECOND MINNESOTA AVENUE SOUTH 55a01 

RES. (6 121 333.2233 
MOBILE (6 I21 720-74 1 1 

I am an attorney practicing in the areas of criminal felony law, D WI, and other 
’ gross misdemeanors and misdemeanors. I have 28 years of trial experience 

in state. and federal courts. 

i, I am a’ware that you have recently been arrested and that you will appear in 
court to answer charges. 

Do you know your rights ? If you do not have an attorney in this matter, I will 
answer, without charge, any questions on the telephone you may have 
concerning your rights, or about the court proceedings you will be going 
through. 

If you wish to consider hiring me as your attorney, / will be happy to discuss 
my fees with you. Please call me at my office number, 339-0080, at your 
convenience. 

If you have a court appearance before you can reach me at the office, or if 
you cannot for any other reason call during the day, you may call me at home 
at 333-2233. 

Thank you. 

/ Sincerely, 

‘: 
L -7”-; ; l- I 

i , 
Mr. L ynn.‘S. Castner 
Attorney at Law 



LYNN S. CASTNER 
ATTORNEY AT LAW 

SUITE 726, NORWEST MIDLAND BUILDING 
401 SECOND AVENUE SOUTH 

MINNEAPOLIS, MINtNTSOTA 554014359 

Office: (612) 339-0080 
Residence: (612) 333-2233 

i . 

SPECIAL NOTICE OF 
i -9 NEW’DWI RIGHTS 

i 
The’ Minnesota Supreme Court ruled on June 7, 7997, 
that the rights read by police to D WI arrestees must 
guarantee your right to call a lawyer before you decide 

/whether to take or refuse a chemical alcohol breath, 
blood, or urine test. 

Your recent DWI arrest might be challenged on 
constitutional grounds by competent legal counsel. 

I am experienced in constitutional challenges. Call me for 
free advice on your DMJ! arrest. 

It may be possible to get your D WI charges thrown out of 
court. 

Lynn Castner 
* Attorney at Law 

,’ 
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ATTORNEYS AT LAW 

Ill &ad Cedar dhrl 

sy ou8lo?l, Aimwmta 55943 

gb,,, iz CLnulfz 
ATTORNEY AT LAW 

l507.896.3156) 

.%nl,,d. .JLcrofo 55971 
(507-864.2889) 

March 9, 1992 

Minnesota State Bar Association 
Attention: Advertising Committee 
514 Nicollet Mall 
Suite 300 
Minneapolis, MN 55402 

To whom it may concern: 

The enclosed ad has been running in the La Crosse, WI paper. 
Although it is not false, fraudulent, or misleading (I assume 
every attorney is "a knowledgeable attorney" in one respect or 
another), I believe the public should at least know the name and 
address of the so-called knowledgeable attorneys. 

No response is necessary, but I assume that the committee is 
engaged in an ongoing study of this phenomenon. 



KNOW YOUR LEGAL RIGHTS 
Recent disclosures by the manufacturers 
of Silicone Breast Implants indicate that 
these devices may cause serious medical 
problems. 
If you or someone you know .has a Silicone 
Breast Implant, call the toll-free number 
listed below. 

1-80~~548-9448 . . 

’ . 
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ALDOJ.TERRAZAS 
AITORXGY AT LAW 

rr 701 FOURTH AVENUE SOUTH, SUITE 500 

MINNEAPOLIS, MINNESOTA 55415 

(612) 339-8384 

March 6, 1992 

Advertising Committee 
Minnesota State Bar Association 
514 Nicollet Avenue 
Minneapolis, MN 55401 

Dear Chairman: 

I am writing on behalf of an extremely upset client who as a result 
of a recent arrest for DRI received several soliciting letters from 
attorneys offering their services. My client's situation is 
peculiar. Although she is an adult, she lives with her mother who 
would be quite -upset to learn about her daughter's DF71. To my 
client this is a personal matter. Although her arrest is part of 
the public record, my client's friends and family do not make it a 
habit to comb the Minneapolis Police Booking Records. 

I was not aware that attorneys are permitted to solicit clients by 
obtaining their names from the police booking records. Some of the 
letters are extremely distasteful. (I have enclosed one copy.) 

Please let me know whether there is anything that can be done to 
repeal or restrict this type of practice on our fellow members of 
the bar. A response will be greatly appreciated. 

Sincerely, 



WATSON & CARPI. P.A. 
d/b/a 

GREATER MINNESOTA LEGAL CLINIC 
828 Norwest Midland Building 

Minneapolis, MN 55401 

Okay . ..now you've gone and done it!! You picked one of the most 
devastating counties in the state to get an alcohol-related driving 
citation. Current sentencing guidelines call for forty-eight hours 
for the first offense --- thirty days for the second. Driving 
privileges may be severely restricted. Don't let anyone kid you/ 
there could be a workhouse sentence on the horizon. 

You will need good representation, and that means before, during and 
after your court appearance. The Greater Minnesota Legal Clinic 
would like to fully represent and help you in this matter. We are 
attorneys with experience in this area of the law. 

BEFORE -- How should you plead? What special considerations are 
there in your case? How much will all this cost you? 

DURING -- Your court appearance may not be "cut and dried". Many 
cptions occur right at the time of the first court appearance. From 
the beginning you should have an idea of what those options are.and 
how to respond if and when they occur. 

-AFTER -- We will try our best to keep you out of t& workhouser or to 
make 'your stay as brief as possible. Subsequent to your hearing, we 
will follow up with a letter outlining the disposition of your case 
so you understand exactly what transpired. 

Our office would like to help you before, during and after your 
upcoming hearing. Contact us at 473-2837 (Dial G-R-E-A-T-E-R) for an 
initial no-cost, no-obligation interview. 

Carp, P.A.# d/b/a 

Greater Minnesota Legal Clinic 

Contact us at 473-2837 (Dial G-R-E-A-T-E-R) 
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By Stephen R Bergerson 

A- handful of attorneys is silently 
scheming to silence lawyer advertis- 
ing. I . , 

i way. 

The ad-ban debate has generated a’ 
lot of heat and only a little light 
within the legal profession. The pub- 
lic, meanwhile, has been kept com- 
pletely in the dark. And that’s where 
it will stay if the censors have their 

obliged to prevent advertising that 
deceives the public. ‘1 

Fine. But there isn’t a single deceg 
tive practice a lawyer could conceive 

who use deceptive ads since 1978. 

of that isn’t already regulated. The 
laws and agencies designed to do that 
have been in place longer than most 
lawyers have been practicing law; 
And the Lawyers Professional Rc- 
sponsibility Board itself has had ex- 
plicit authority. to discipline lawyers 

tionand helps consumers make ,com- 
parisons and choices. That’s exactly 
what most of the censors don? want. 

,. 

What they do want is to protect their 
turf and preserve what’s left of the 
status quo. And an ad ban is the 
single best way to avoid competition, 
maintain mystique and dictate taste. 

“But,” the censors say, “we don’t 
wa.nt- to bon advertising, only ‘re- . -. 

This spring, a State Bar Association 
committee will vote on proposals 
that could mute, muflle or muzzle 
lawyer advertising. The association 
would then consider recommending 
theohe;;nthe state Supreme Court for 

. ‘.- 
Lawyers who loath advertising are 1 
:*, 
n Outstate lawyers who are losing 
“the? clients to metro lawyers who 
advertise in “their” m, _ 

n Metro lawyers with established 
practices who want to silence com- 
petit0lS; 

mLawyers who’d ‘rather the public 
didn’t realize that they actually com- 
pete for clients (advertising isn’t “dis- 
crier); . . . 
BLawyers who believe advertising 
“demeans” the profession; ., , ..a, . : 
b And kvyers who would like to 
+mtise, but don’t know how. _ ._. .^ 
k~a few could admit these reasons 
without public embarrassment. those 
who advocate a ban give their argu- 
ments 8 “consumer interest” spin, 
arguing that the legal profession is 
-8 

.; 
i 

: Y’ . . 
:;.: 
:. 

‘. 

.I Stephen R. 
; Bergerson 
: praetias ad-r 
” vertisillg law 
-withtheMin- 

neapolis law 
firm Fmdrik- 

“son & Byron 
‘I* in Minneapolis and is a former 
‘1 ad agency account executive. 
7 He is &airman of the Ameri- 
‘, can Advertising Federation’s 

self-Regulation Comminee, is 
8 dimetoe of the Better Busi- 

; nesa Bureau and a past presi- 
:: dmt of the Minnesota Adver- 
‘. rising Review ‘Council. He has 
Q dkted the creation of many 

award-winning Iegal ads, .I 
._ 

.e :. -... .- ,-- make a tree choice.. .” .._ _...-_ 
v 

‘:;.. .._:, .., ::’ ,;,;>’ 
3 . . : ‘1.i 

.’ 
..-. -s 
.: 
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Furthermore, the ad ban is a solution 
searching for a problem. 

Who’s complaining about lawyer ad- 
vertising? Not consumers. They 
know ‘where to turn when they’ve 
been had by an ad. But the phones 
are silent at the offtces of the attorney 
general, Federal Trade Commission 
and Better Business Bureau. And of a 
total of 1,384 complaints received by 
the Lawyers Board in 1990, seven 
concerned ads. And lawyers them- 
selves filed virtually. all of them! In 
1992, an orchestrated effort by a 
group of lawyers managed to increase 
the ad-related complaints to 33. ” 

The censors rely on two arguments. 
Both are elitist, Neanderthal and self- 
serving 

The first portrays advertising as in- 
herently manipulative and consum- 
ers as unguarded and gullible. It is an 
outdated view held by a cultural ehte. 
The censors consider the public inca- 
pable - unlike themselves - of 
dealing with advertising. 

They mis&ts~ ‘the Public & -&e 
troubled by its standards of taste and 
behavior. Since these standards differ 
from how the ccnso~a think people 
should behave, they blame advertis- 
ing for tricking the public into mak- 
ing the “wrong” choices. What really 
troubles them, though, is that adver- 
tising shifta market power from those 
who think they know what’s best for 

, everyone to the individual consum- 
ersoflegal services themselves. . 
Secondly, those who support an ad 
ban argue that advertising increases 
the costs of legal services. Experience 
and intuition both teR us otherwise. 

.stnct’ it.” That’s the assassm saying 
he wants only to “restrict” his tar- 
get’s movement. 

When censors train their sights on 
advertising’s ability to attract atten- 
tion, inform or persuade, they aim at 
the ad’s effectiveness, not its deceg 
tiveness. The censor’s sagacious mis- 
sion is to make advertising so mean- 
ingless it won’t work. It’s the censor’s 
equivalent of the neutron bomb. 

They would, for example, ’ prohibit 
advertising from making “self-lauda- 
tory” statements, or from making 
chums regarding “the quality of legal 
services.” Others wouidn’t allow the 
use of voice talent or “background 
sound” in TV spots, or would ban 
the use of “dramatizations” and testi- 
monials. One proposal would restrict : 
advertising to the lawyer’s own “geo- 
graphical area.” 

That’s advertising? 

Many censors want ah ads to state 
that %hoosing a lawyer is an impor- 
tant decision and should not be 
based solely on information con- 
tained in an ad.” Others insist that 
evq ad explicitly “disclose” that 
“Thts is a paid advettisement” 

That’s consumer protection? __ . I 
’ 

Those who advocate an ad ban spend 
a lot of time analyxing whether their 
“restrictions” will withstand a certain 
constitutional challenge. Their focus 
is so fixed on constitutional conun- 
drums that they are overlooking a 
ftmdamental American attribute: let- 
ting people decide for themselves. 

Have they forgotten what happened 
when bans on price advertising by 
pharmacists, lawyers and other pro- 
fessionals were ruled unconstitution- 
al in the mid-197Os? Prices went 
down and the quality of services 
went up. _ 

: :- 
Advertising informs consumers bf 
the availability,~costs and benefits of 
legal services. It encourages competi- 

. 

Stifling speech also suffocates a fun- 
damentaI human attribu% the abiity i 
to communicate. 

‘. ,.. .I 

:’ 

Ad bans are not antiadvertising; they 
are anticonsumer. They do not serve 
the public interest; they serve the 
censor% interest. 

-’ k. 
Minnesota native and U.S. Supreme 
Court Justia Harry Blackmun had it 
right when he said ansorship is “a 
covert attempt to manipulate I,, 
choices, not by persuasion or direct 
regulation, but by depriving the pub 
lit -of the information needed to . 

“I Q 
‘I From the public’s perspective, an ad ,Ije .‘I .; ;‘;,;. i: ,, : ,, !I,.:. 1: 

r; 
ban is a bomb. And it’s the bomb ii’:; liL,i: 
that should be banned. 

‘v 1 
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LAW OFFICES 

SCHWEBEL, GOETZ, SIEBEN & MOSKAL, P. A. 

DIANE C. HANSON (lS4S-1985) 5120 I DS CENTER 

JAMES R. SCHWESEL +* 

JOHN C. GOETZ * 
SO SOUTH EIGHTH STREET 

WILLIAM R. SIESEN * 

DAVID J. MOSKAL*+ 
MINNEAPOLIS, MINNESOTA 55402-2246 

RlCHARD L.TO”SIGNANT 

WILLIAM A. CRANDALL a* 

PAUL E. GODLEWSKI l 
FAX (612) 333-6311 

LARRY E. STERN ** 

MARK H. GRUESNER TOLL-FREE (800) 752-4265 
MICHAEL D. TEWKSSURY *” 

MARY C. CADE TELEPHONE (612) 333-8361 
PETER W. RILEY 

MAX H. HACKER 

ROBERT J. SCHMITZ ’ 

RONALD N. SCHUMEISTER 

MICHAEL A. ZIMMER ** 

ROBERT L. LAZEAR 

CANDACE L. DALE 

LAURIE J. SIEFF 

SHARON L.VAN DYCK 

T. JOSEPH CRUMLEY 

CHRISTINE D. ZONNEVELD 

JAMES 5. BALLENTINE 

MARK L. PFISTER 

JAMES G. WEINMEYER April 15, 1993 OF COUNSEL 

MICHAEL 0. SIMON 

Clerk of Appellate Courts 
Minnesota Supreme Court 
245 Minnesota Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155-6102 

In Re: Petition of Minnesota State Bar Association to 
Amend the Minnesota Rules of Professional Conduct 
Court File No. C8-84-1650 

Dear Clerk: 

Enclosed herein for filing is our original Affidavit of Personal 
Service on Attorney David F. Herr. Our original documents were 
filed with the court on April 9, 1993. 

Thank you. 

MCC:mpn 
enclosure 

Very truly yours, 

“MEMBER OF THE AMERICAN BOARD OF TRIAL ADVOCATES 

‘CERTIFIED BY THE NATIONAL SOAR0 OF TRIAL ADVOCACY AS A CIVIL TRIAL SPECIALIST 



AFFIDAVIT OF PERSONAL SERVICE 

STATE OF MINNESOTA ) 
1 ss. 

COUNTY OF HENNEPIN ) 

Hennepin, 
of the City of Minneapolis, County of 

in the State of Minnesota, being duly sworn upon oath, 
says that on the 9th day of April, 1993, he personally served a 
copy of the following documents on David F. Herr, Attorney at 
Law, 3300 Norwest Center, Minneapolis, MN 55402: 

1. Request to Make Oral Presentation; 
2. Statement of Position of Schwebel, Goetz, Sieben & Moskal, 

P.A. Regarding Petition of Minnesota State Bar Association 

3. 
to Amend the Minnesota Rules of Professional Conduct; and 
Appendix. 

directed to said attorney at the above address, the last known 
address of said attorney, 

Xde #kams?M 
by handing to and leaving with 

true and correct copies thereof. 

Subscribed and sworn to before 
me this 9th day of April, 1993. 

/ i/u 

MARY NYGAARn 3 

V 
NOTARY PUBLIC-MINNESOTA 

SCOTT COUNTY 

v VI .xR,, 
MY Commission Expires July 20, 1998 
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36. RUE TRONCWBT 
76009 PARIS, FBAXCE 

33-1-42-66-59-49 

35 sou*aE DE *6E?&.5 
B-1040 BRUSSBLE, BBMIUM 

32-2-504-46-U 

DORSEY 8c WHITNEY 

220 SOUTH SIXTH STREET 
20, FIRST AVRNUE, S. W., SUITE 340 

BOC-STBP, MIltNBSOTA 55902 

MINNEAPOLIS, MINNESOTA 55402-1498 (507)266-3156 

(612) 340-2600 
- 

,200 FIRST INTERSTATE CENTER 

TELEX 29-0605 
BILLINQ8, MONTANA 59109 

FAX (612) 340-2668 
(406)252-3600 

507 DAVIDSON BUILDINQ 

ORBAT FALLS, YOBTANA 59401 
(406)727-3632 

S'TZVEN C. NELSON 127 RAST FRONT STBEET 

(612)~2942 HISSOULA, MONTANA SSSOE 
(406)72,-6025 

601 Q-D, SUITE 3900 
DES MOINES, IOWA 50309 

April 9, 1993 (515) 263-1000 

Mr. Frederick Grittner 
Clerk of the Appellate Courts 
245 Judicial Center 
25 Constitution Avenue 
St. Paul, Minnesota 55155 

Dear Mr. Grittner: 

Pursuant to the Order of the Supreme Court of Minnesota dated February 22, 
1993, I hereby request the opportunity to make an oral presentation at the hearing to 
be held at 9:00 am on Monday, April 12,1993 on the subject of the recommendation 
of the State Board of Law Examiners to amend the Rules of the Supreme Court for 
Admission to the Bar to Include a Foreign Legal Consultant Rule. 

Enclosed herewith, in accordance with the aforementioned Order, please find 
12 copies of the material I intend to present. 

Vemly yours, 

A Steven C. Nelson 

SCN/ kmp 

Enclosures 



STATEMENT OF STEVEN C. NELSON 

before the 

SUPREME COURT OF MINNESOTA 

April 12,1993 

MAY IT PLEASE THE COURT: 

My name is Steven C. Nelson. I practice law in the Minneapolis office of the 

firm of Dorsey & Whitney, where I specialize in international commercial law. In 

1988-89 I served as Chairman of the American Bar Association’s Section of Inter- 

national Law and Practice, which has a current membership of some 15,000 lawyers 

from all over the United States and a number of foreign countries. Since 1991 I have 

been Chairman of that Section’s Committee on Transnational Legal Practice, which 

is responsible for, among other things, the development of the Section’s positions 

on matters relating to the licensing and regulation of the practice of law in countries 

other than that in which a lawyer is admitted to practice. 

Before proceeding with the substance of my presentation, I want to make it 

clear that I appear before you in my personal capacity and that my views do not 

represent policy positions that have been approved by the governing bodies of the 

American Bar Association. The Section of International Law and Practice has 

approved for submission to the House of Delegates a draft Model Rule on the 

Licensing of Legal Consultants which, however, will not be approved prior to the 

ABA Annual Meeting in August of this year. Accordingly, while the following 

comments will reflect the considerable thought, analysis and expertise that the ABA 



Section of International Law and Practice has devoted to the subject matter before 

you, it should not be taken as established ABA policy. 

I have submitted to the Court along with my statement a copy of the draft 

Report and Recommendation of the Section of International Law and Practice 

concerning the proposed Model Rule on the Licensing of Legal Consultants.11 The 

Report contains a detailed articulation of the reasons that the Section considers it 

necessary and timely for the American Bar Association to adopt, and to urge state 

judicial and professional regulatory authorities to adhere to, a standardized rule on 

the licensing of foreign lawyers to practice within their jurisdictions as legal consul- 

tants, as well as a detailed explanation of the rationale for the approaches taken in 

the Model Rule itself. It is the purpose of my appearance here today to urge that this 

Court adopt, as a substitute for the Rule on the Licensing of Foreign Legal Consul- 

tants proposed by the Minnesota State Board of Law Examiners, a rule conforming 

in all essential respects to the Model Rule set forth in the Recommendation adopted 
* 

by the ABA Section of International Law and Practice, 

I hasten to add that I make this submission with the greatest of respect for, 

and deference to, the capable and dedicated members of our profession who serve 

with distinction on the State Board of Law Examiners. They face, on a day-today 

basis, some of the. most difficult and least appealing aspects of governing and 

The text of the proposed Model Rule is contained in the Recommendation of the ABA Section of 
International Law and Practice which is the first part of the Report and Recommendation 
attached as Exhibit A hereto, and it is hereinafter cited as the “Model Rule.” The second 
portion, which is the explanatory Report to accompany the Recommendation, is hereinafter 
cited as the “Report.” 
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regulating our profession, and it is altogether understandable that they would have 

a pre-occupation with the possibility for abuse of a type of rule with which they have 

had no practical experience. At the same time, it is my view that these concerns 

have resulted in the inclusion of undue restrictions which, while conceived in 

unquestioned good faith and having no other purpose than that of protecting the 

public against potential abuses, have had the perverse effect of creating a rule which 

would be among the most restrictive of those thus far adopted in the United States - 

in some respects surpassing all other existing rules in this respect - and which 

would tend to defeat the purposes of adopting such a rule in the first place. 

It is useful to focus first on the reasons for the adoption of a legal consultant 

rule in Minnesota. They are essentially twofold. First, such a rule would make it 

possible for law firms and their clients here in Minnesota to have access locally to 

lawyers trained and qualified in foreign legal systems. Most of these lawyers would 

probably be integrated within existing Minnesota law firms or companies, although 

some might be members of foreign law firms who might eventually decide to open 

offices here to serve Minnesota clients or foreign clients with interests in Minnesota 

and elsewhere in the Upper Midwest. In either case, their presence here would be 

greatly contribute to the enhancement of Minnesota’s role as a regional center for 

international business. 

Second, the adoption of a legal consultant rule in Minnesota would help 

American lawyers and law firms seeking to carry on a practice abroad to meet the 

increasing demand of foreign governments and legal professions for reciprocal 

-3- 



rights as a condition to permitting our lawyers to practice in their countries. From 

the narrowest perspective, such a rule would enable Minnesota lawyers and law 

firms seeking to establish practices in, for example, Germany or Japan to assert that 

our state affords the reciprocity required under the statutes recently adopted in those 

countries to deal with the issue of practice by foreign lawyers. Taking a broader view, 

adoption of such a rule would also add further weight to the arguments now being 

made in a number of international fora by both the American Bar Association and 

the United States government to the effect that foreign lawyers in fact enjoy broad 

and expanding rights of practice in all important commercial centers in the United 

States. 

It is in the latter context that the more restrictive provisions included in the 

rule proposed by the State Board of Law Examiners would produce their most 

profound and adverse effects. To put this point into proper perspective, I must first 

summarize the various negotiations and discussions on this subject that are 

currently in progress around the world. 

As is explained in some detail in the Report,21 the United States government 

has been heavily involved in negotiations with foreign governments on the subject 

of access by lawyers to foreign markets. These negotiations have taken place over the 

course of several years of intensive and politically-difficult bilateral negotiations 

with the Japanese government relating to access by American enterprises to the 

Japanese market; during the last two or three years as part of the Uruguay Round of 

21 See Report at 7-11. 



trade negotiations within the framework of the General Agreement on Tariffs and 

Trade (GATT) at Geneva21 and over the past year or so in the negotiations with 

Canada and Mexico on the proposed North American Free Trade Agreement 

(NAFTA). Our government has stressed the liberalization of rules permitting the 

practice of law by American lawyers in foreign countries, not because that practice is 

important in and of itself as an element of our overall balance of trade, but because 

the availability in foreign countries of American legal services is perceived as a 

means of facilitating the opening up of markets for other American enterprises, 

including those providing services such as financial services that require intensive 

legal advice and assistance, which ure important to that trade balance. 

The American Bar Association, through the Committee that I chair, has 

consulted closely with the Office of the United States Trade Representative, the 

Department of Commerce and the Department of State in the development of 

positions for these intergovernmental negotiations. We have also, over the last few 

years, pursued increasingly intensive, and in some cases fruitful, direct discussions 

with the Council of the Bars and Law Societies of the European Communities, 

which is in some respects the analog of the American Bar Association within the 

European Community, and with national bar organizations and governmental 

authorities in France, Germany, Belgium, Japan, Canada and Mexico. 

In this connection, see letter of December 6,199l from Peter Allgeier, Assistant U.S. Trade 
Representative, and Linda F. Powers, Deputy Assistant Secretary of Commerce for Services, to 
Talbot D’Alemberte, President of the American Bar Association, included as Exhibit El 
hereto. 
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A common denominator of all of these discussions has been that foreign 

resistance to the liberalization sought by both the United States government and the 

American Bar Association has been based in large measure on two arguments: first, 

that not all of our states have legal consultant rules, so that most of the United 

States is still closed to foreign lawyers; and second, that many of the rules that do 

exist contain restrictions, not found in the New York rule+/ which was the first, and 

is still the least restrictive, legal consultant rule in the United States31 In discussions 

with European and Japanese officials, our government negotiators, as well as the 

Association’s representatives, have been repeatedly confronted with examples of 

restrictions in various state legal consultant rules that conflict with the positions we 

have asked foreign governments and legal professions to accept.61 

New York, which adopted its legal consultant rule in 1974 and is the single 

most interesting jurisdiction for foreign law firms, has had far and away the most 

extensive experience with the operation of such rules.21 Our discussions with the 

41 New York Rules of Court, Rules of the Court of Appeals, Pt. 521. 

For the history of the New York rule and those that followed, see Report at 3-7. 

For the second time in three years, the Japanese Ministry of Justice is currently conducting a 
“study” of the operation of United States legal consultant rules; a copy of pertinent corres- 
pondence from the Ministry is attached as Exhibit C to this statement. Based on past experi- 
ence, it is believed that a principal objective of the study, at least from the perspective of the 
Japan Federation of Bar Associations Wchibenren) is to compile a ‘laundry list” of restrictive 
provisions found in the various state rules in order to define a “lowest common denominator” to 
the liberality of American rules. 

21 Of the just over 200 legal consultants who have been licensed in the fifteen United States juris- 
dictions which have adopted rules permitting such licensing, some 170 have been licensed in 
New York and another 20 in the District of Columbia. See Report at 4-5. While New York’s 
experience of nearly two decades is brief in relation to the history of the common law, it is 
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Association of the Bar of the City of New York, as well as the New York State Bar 

Association, have revealed no significant problems with the operation of the rule in 

New York and a strong sense on the part of the New York bar that the rule has been 

beneficial to the development of New York as an international legal center. It is 

ironic, to say the least, that the effort to obtain adoption of legal consultant rules in 

other jurisdictions has resulted in rules that have departed the liberal approach of 

the New York rule, notwithstanding the demonstrated success of that rule in 

achieving its original objectives. It is unfortunate that the salutary model of 

openness that the New York rule affords to the rest of the world is being eroded by 

the adoption of restrictive rules in other states of far less commercial importance, 

without careful analysis of the rationale of the New York rule or of experience 

under that rule. It is highly regrettable that these rules have proved to be more of a 

hindrance than a help in achieving a more open international system. 

The decision of the Section of International Law and Practice to develop and 

propose a ,Model Rule on the Licensing of Legal Consultants stemmed, not only 

from a sense that the proliferation of more restrictive rules was becoming counter- 

productive, but from a strong belief that the increasing interdependence of the 

global economy necessitates a new approach to the regulation of the legal profession 

at the international level, one reflecting mutual recognition of legal professions in 

nonetheless an adequate basis for some general conclusions as to the nature and extent of the 
practical problems that may be expected to arise in policing the operation of a rule of this sort. 
It is noteworthy that the overwhelming majority of the foreign lawyers licensed in New York 
City, which has a very large immigrant population, have been partners or associates in, or of 
counsel to, well-established New York or foreign law firms with strong international practices. 
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other countries based on common standards of regulation and discipline. The 

participants in the international economy need legal services that cross national 

boundaries and effectively integrate different legal systems. The legal profession, 

and its regulators, have been remiss in failing to adapt existing regulatory structures 

to these new economic realities. All of this has tended to undermine the ability of 

the legal profession to serve the public as well as it can and should. 

Against the foregoing background, I turn now to an analysis of the most 

important differences between the provisions of the proposed Minnesota rule (the 

“Proposed Rule”) and the Model Rule. 

Section A of the Proposed Rule requires as a condition of licensing that the 

applicant have been “admitted to practice in a foreign country as an attorney or 

counselor at law.” This formulation is consistent with the corresponding provisions 

of most of the rules in force in the fifteen other jurisdictions that currently have 

them. The Model Rule contains a more detailed provision requiring that the 

applicant be 

. . . a member in good standing of a recognized legal profession in a foreign 
country, the members of which are admitted to practice as attorneys or 
counselors at law or the equivalent and lzre subject to effective regulation and 
discipline by a duly constituted professional body or a public authority . . . .lU 

The italicized language in the Model Rule makes express the mutual-recognition 

approach to the licensing of foreign lawyers that is merely implicit in existing rules. 

Under that approach, the licensing authority relies to a significant extent on the fact 

w Model Rule, Q l(a) (italics supplied). 
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that the foreign lawyer not only has been admitted in another jurisdiction but that 

he or she is subject to continuing regulation and discipline by the appropriate 

authorities in that jurisdiction. It is therefore an essential condition of licensing that 

the licensing authority be satisfied, not only that the applicant is a member in good 

standing of a foreign legal profession, but also that that profession is entitled to 

recognition as one the members of which are subject to effective regulation and 

discip1ine.U 

Subsection B(2) of the Proposed Rule would require that the applicant have 

been engaged, for five out of the last seven years immediately prior to the applica- 

tion, in the practice of law of the country in which he or she is admitted to practice 

and that such practice have taken place in that country. Eight of the fifteen juris- 

dictions with existing legal consultant rules require that the applicant’s practice have 

been in the country of admission.W All the others require only that the applicant 

have practiced the law of that country for the requisite period. None require both. 

The Model Rule, like the New York rule, requires only that the lawyer have prac- 

ticed the law of the jurisdiction of admission for the requisite peri0d.W For reasons 

more fully set forth in the Report, we believe a requirement tied to the place where 

the applicant has practiced, rather than the law that he or she has practiced, is un- 

duly restrictive and ill-suited to the realities of a modern international commercial 

21 See Report at 12. 

See Report at 13-14. 

w Model Rule 8 l(b). 
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practice, which involves frequent rotations and reassignments of lawyers to other 

countries without changing the fundamental legal subject matter of their prac- 

tiCeS-12/ 

Subsection B(3) of the Proposed Rule would require that the applicant have 

remained in good standing in his or her home legal profession throughout the 

period of his or her practice. The Model Rule requires only that the applicant have 

been in good standing for the period of the experience requirement, i.e. five of the 

seven years immediately preceding his or her app1ication.W This is an aspect of the 

mutual-recognition approach; if the cognizant regulatory and disciplinary bodies 

have seen fit to restore an applicant to good standing in his own country under a 

system that is effective and recognized, the licensing authority should accept that 

judgment without prejudice, of course, to the application of character and fitness 

standards in accordance with Subsection B(4) of the Proposed Rule. 

Subsection B(6) of the Proposed Rule would require that the applicant 

currently maintain an office within the state for the rendering of services as a 

foreign legal consultant. This creates an impossible situation, since the applicant 

obviously cannot render such services until after the license has been issued. Only 

four of the jurisdictions having legal consultant rules require current resi-dence,W 

and this requirement appears not to have been enforced in light of the practical 

a/ See Report at 13-14. 

Model Rule Q l(b). 

See Report at 15-16 esp. nn. 43-46. 
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impossibility of compliance and possible constitutional difficulties.W Florida is the 

only jurisdiction requiring that the applicant maintain an office in the state at the 

time of the application&Y The Model Rule would require that the applicant intend 

“to practice as a legal consultant in this State and to maintain an office in this State 

for that purpose.“W It is believed that this is more consistent with the practicalities 

of establishing foreign offices and less likely to create a piece-dent that may serve as 

a pretext for mischief in other countries where American lawyers want to establish 

0ffices.W 

Subsection C(3) of the Proposed Rule would require the applicant to submit, 

as part of the application, a document to be issued by an undefined authority indica- 

ting whether any charge or complaint has ever been filed against the applicant with 

such authority and, if so, the disposition of that charge or complaint. It is not clear 

whether the authority referred to is supposed to be a professional regulatory body or 

a law enforcement authority. The principal difficulty with this requirement, apart 

from the fact that it appears to duplicate the requirement of Subsection C(2) and is 

therefore likely to be seen as bureaucratic excess, is that there may be no authority 

which can, either legally or practically, issue a document fulfilling this requirement. 

Is/ See Report at 15 n.45. 

Id. at 15 n.44. 

Model Rule 5 l(e). 

w See Report at 15-16. 
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The Model Rule contains no requirement of this kind,W although it would permit 

the licensing authority, in the exercise of its sound discretion,W to require addi- 

tional evidence of the applicant’s character and fitness and of his or her compliance 

with the eligibility criteria in appropriate cases.U The State Board of Law Examiners 

would have similar authority, presumably to be exercised in its sound discretion, 

under Section D of the Proposed Rule. 

Subsection C(7) of the Proposed Rule would require that the applicant submit 

notarized letters of recommendation from at least two members of the Minnesota 

Bar. This provision is a bit like the residency requirement, in that an applicant 

might not have long-standing acquaintances with Minnesota lawyers prior to his or 

her establishment of an office in Minnesota, which could not as a practical matter be 

accomplished prior to the issuance of a license. It is also subject to challenge and 

imitation as a protectionist measure. If American lawyers seeking to establish in, for 

example, Japan had to meet this kind of requirement, the Japan Federation of Bar 

Associations could effectively prevent them from qualifying simply by forbidding its 

members from giving such a letter of recommendation. The Model Rule contains 

no comparable requirement. 

Subsection C(9) of the Proposed Rule would impose an application fee of 

$1,000, apparently making Minnesota the second most expensive jurisdiction in 

w But see Model Rule 5 2(a). 

2w See Report at 11. 

2.u Model Rule fj 2(d). 
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which to apply for a license as a legal consultant.221 The Model Rule would limit 

application fees for legal consultants to the amounts applicable to lawyers from 

other United States jurisdictions applying for admission to the bar of the licensing 

state.W The principal reason for the inclusion of this limitation was to ensure that 

excessive fees were not used as a device for the creation of barriers to entry, as has 

been done in at least one foreign country of importance to American 1awyers.W 

Under Section R of the Proposed Rule, the practice of a legal consultant would 

be limited to advice and services “regarding the laws of the country in which such 

person is admitted to practice.” The legal consultant would be specifically precluded 

from practicing the “law of the United States, the State of Minnesota, or that of any 

other state, commonwealth or territory of the United States or the District of Colum- 

bia” and, lest there be any doubt, from rendering any of a series of enumerated ser- 

vices. The Model Rule, on the other hand, follows the New York Rule,W providing 

that the licensed legal consultant shall not appear for another person as an attorney 

in any court, other than upon admission pro hat vice, and further that he or she 

shall not: 

. . . render professional legal advice on the law of this State or the United States 
of America (whether rendered incident to the preparation of legal 

221 Georgia, which imposes a fee of $3,000, appears to have the honors in this respect. See Report 
at26n.71. 

231 

w 

w 

Model Rule Q 7. 

See Report at 26-27. 

For a summary of the pertinent provisions of the New York Rule, see Report at 4 n.4. 
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instruments or otherwise) except on the basis of advice from a person duly 
qualified and entitled (otherwise than by virtue of having been licensed 
under this Rule) to render professional legal advice in this State; . . . .26/ 

The difference between the restrictive approach of the Proposed Rule, on the 

one hand, and the liberal one of the New York Rule and the Model Rule, on the 

other, is of fundamental importance. For reasons set forth at length in the Report,W 

it is as a practical matter impossible for a lawyer in international practice to confine 

his or her advice to any one legal system; it is the essence of international practice to 

address the interaction of the various legal systems that may have a bearing on a 

given matter. The fact is that lawyers advise on transactions and disputes, not on 

legal systems. Accordingly, the approach taken in the New York rule, and followed 

in the Model Rule, is believed to be the only realistic one, and we have repeatedly 

urged the adoption of the same standard by foreign countries.Z!U As a practical 

matter, considerations of professional liability will afford a far more effective 

deterrent to practice outside the legal consultant’s field of competence than will the 

language of the rule.29 

ai./ Model Rule 5 4(b) (italics supplied). 

See Report at 18-22. 

See Letter of December 13,1993 from ABA President Talbot d’Alembert to Ambassador Carla 
Hills, United States Special Trade Representative, attached as Exhibit B-2 hereto. 

221 It should be noted in this connection that Model Rule 5 6(a)(ii)(B) would require an applicant to 
provide appropriate evidence of professional liability insurance in such amount as the licensing 
authority may prescribe. 
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Subsection E(2) of the Proposed Rule sets forth one of the specific exclusions 

from the permitted scope of practice of a legal consultant, whom it prohibits from 

“provid[ing] legal advice in connection with the preparation of any deed, mortgage, 

assignment, discharge, lease, agreement of sale or any other instrument affecting 

title to” property, real or personal, in the United States.” As is noted in the 

Report&V this kind of provision suffers from overbreadth, as it could apply, for 

example to an agreement for the acquisition abroad of a multinational company 

which, either directly or through subsidiaries, owns property in the United States as 

well as other countries. This kind of restriction, if applied literally, in the reverse 

situation, to American lawyers abroad, would bring many an existing international 

corporate and commercial law practice to an abrupt halt. To the extent that it serves 

a legitimate end, it is entirely duplicative of the basic prohibition against rendering 

advice on local law; to the extent that it goes beyond that prohibition, it is ipso facto 

overly broad. 

Subsection E(6) of the Proposed Rule reiterates the fundamental prohibition 

against rendering legal advice on the law of the United States, the State of Minne- 

sota, or that of any other state, commonwealth or territory of the United States or 

the District of Columbia. It is subject to the same objections as those to the basic 

scope of practice provision just referred to. 

Subsection E(7) of the Proposed Rule would require the legal consultant to 

include in his or her title the words “Not Admitted to Practice Law in Minnesota.” 

w See Report at 22 n.62. 
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This phrase cannot help but create confusion in the minds of members of the public, 

who are likely to have difficulty understanding why a legal consultant licensed “to 

render services as a foreign legal consultant” under the terms of Section A of the 

Proposed Rule is not engaged in the “practice of law” in this State. Indeed, if the 

rendering of services as a legal consultant does not constitute the practice of law, 

albeit subject to limitations, then no license would be required in the first place. The 

Model Rule simply prohibits the legal consultant from “holding himself or herself 

out as a member of the bar of this State.” 311 

Subsection E(8) of the Proposed Rule requires the legal consultant to use a 

written retainer agreement in which, inter ah, all of the restrictions on his or her 

right to practice are recited. The content of the required agreement is subject to the 

objections set forth above relating to the scope of practice; the existence of the 

requirement is subject to the further objection that it is an unnecessary burden on 

the legal consultant. Only one other jurisdiction has perceived the need to impose a 

similar requirement.;?/ A general prohibition against holding oneself out as a 

member of the bar of the licensing state, as set forth in the Model Rule&Y affords 

ample legal basis for disciplinary action if clients are misled as to the status of the 

legal consultant. The imposition of unnecessary procedural requirements such as a 

particular form of retainer letter can only further complicate the efforts of American 

aI/ Model Rule Q 4(c). 

w Rules of the H&da Supreme Court Relating to Admission to the Bar, Ch. 16, Rule 16-1.3(b). 

Model Rule Q 4(c). 

-5 



. . 

lawyers to obtain reasonable and workable practice rights abroad, without producing 

a commensurate benefit in terms of protection of the public. 

Finally, Section G of the Proposed Rule would require dual renewals and 

renewal fees; the legal consultant would be required both to submit a biennial 

renewal request, together with a fee of $300, to the State Board of Law Examiners and 

to renew his or her registration annually with the Minnesota Attorney Registration 

Office. This dual requirement, which is not found in any of the existing rules in 

other jurisdictions, is a manifestly unnecessary regulatory and financial burden. The 

Model Rule would limit renewal fees to those imposed upon members of the bar.%/ 

There is no apparent reason not to treat legal consultants in the same manner as 

members of the bar for these purposes, and a discriminatory approach can only be 

expected to be imitated abroad to the detriment of American lawyers practicing in 

foreign countries. 

Apart from the provisions of the Proposed Rule that conflict with what I 

believe to be the better approach of the Model Rule, there are certain provisions of 

the Model Rule which find no counterpart in the Proposed Rule. Principal among 

these are the provisions setting forth the professional rights and obligations of legal 

consultants, which make it clear that, consistent with their status as members of 

recognized foreign bars, legal consultants are to be treated as lawyers for all purposes, 

subject only to the limitations set forth in the rule.%/ This means that, among other 

341 Model Rule Q 7. 

3% Model Rule Q 5. 
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things, they may be affiliated with law firms, whether as partners or otherwise, in 

the same manner as other lawyers, and they are entitled and subject to the rights 

and privileges of members of the bar with respect to attorney-client privilege, work 

product privilege and similar professional privi1eges.w While these points should 

go without saying, they have been called into question abroad, and it is extremely 

helpful to have them stated affirmatively.ZZ/ 

If it please the Court, I will conclude my submission with the statement that, 

in my view, the interests of the State of Minnesota, including the strength of its 

economy and the resultant well-being of its people, as well as those of the legal 

profession itself, will be better served if Minnesota joins New York, the District of 

Columbia and other jurisdictions, such as Ohio, that have taken a liberal approach 

to the licensing of legal consultants. Experience with those rules has demonstrated 

that they provide ample protection to the public. In this connection, it is important 

to bear in mind that the persons who would be eligible for licensing would not be 

new and unknown entrants to the legal profession but seasoned practitioners who, 

under the provisions of the Model Rule, would have to be found by the State Board 

of Law Examiners to be members of recognized foreign legal professions the mem- 

bers of which are subject to effective professional regulation and discipline. 

Moreover important national interests will be affected by this Court’s action 

in respect of the Proposed Rule. The ability of the United States government, as well 

261 Id., 5 5cbh 

au See Report at 23-25. 

-1% 



as the United States legal profession, to maintain and expand existing opportunities 

for American lawyers and law firms to provide services in foreign countries, and 

thus assist United States businesses to penetrate foreign markets, is critically 

dependent upon the willingness of state regulatory and judicial authorities in this 

country to recognize the need for a coherent and consistent approach to the 

licensing of foreign lawyers as legal consultants. 

Minnesota’s great industrial and commercial enterprises have for decades led 

the nation in the development of international business, and they continue to do so 

today. Minnesota’s lawyers should be permitted fully to participate in that leader- 

ship through the adoption of a rule that would help, rather than hinder, the 

evolution of a truly international legal profession equipped to meet the needs of an 

international economy. Those ends would best be served by the adoption of a legal 

consultant rule conforming to the Model Rule, which I respectfully commend to 

this Court’s careful consideration. 

Thank you very much for giving me this opportunity to present my views, 

Exhibits: 

A Report and Recommendation of the ABA Section of International Law and 
Practice to the ABA House of Delegates Concerning a Model Rule for the 
Licensing of Legal Consultants, dated January 1993 

B Exchange of Correspondence between ABA President Talbot D’Alembert and 
U.S. Government Agencies Concerning Legal Services in the Uruguay Round 

C Letter from Japanese Ministry of Justice and Legal Consultant Questionnaire 
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AMERICAN BAR ASSOCIATION 

SECI’ION OF INTERNATIONAL LAW AND PRAaCE 

REPORT TO THE HOUSE OF DELEGATES 

RECOMMENDATION 

c 
BE IT RESOLVED, that the American Bar Association adopts the “Model Rule for 
the Licensing of Legal Consultants” consisting of nine sections as set forth below; 

BE IT FURTHER RESOLVED, that the American Bar Association recommends that 
each State not presently having a rule for the licensing of legal consultants adopt 
such a rule conforming to the Model Rule and that those States and the District of 
Columbia having such rules conform them to the Model Rule; and 

BE IT FURTHER RESOLVED, that the text of the Model Rule shall read as follows: 

MODEL RULE FOR THE 
LICENSING OF LEGAL CONSULTANTS 

Q 1. General Regulation as to Licensing 

In its discretion, the [name of court] may license to practice in this State as a legal 
consultant, without examination, an applicant who: 

(a) is a member in good standing of a recognized legal profession in a foreign 
country, the members of which are admitted to practice as attorneys or 



c 

c 

c 

c 

IL . 

(cl possesses the good moral character and general fitness requisite for a member 
of the bar of this State; 

(d) 

(e) 

is at least twenty-six years of age; and 

intends to practice as a legal consultant in this State and to maintain an office 
in this State for that purpose. 

§Z Proof Required 

counselors at law or the equivalent and are subject to effective regulation and 
discipline by a duly constituted professional body or a public authority; 

for at least five of the seven years immediately preceding his or her 
application has been a member in good standing of such legal profession and 
has actually been engaged in the practice of law substantially involving or 
relating to the rendering of advice or the provision of legal services 
concerning the law of the said foreign country; 

An applicant under this Rule shall file with the clerk of the [name of court]: 

(a) a certificate from the professional body or public authority in such foreign 
country having final jurisdiction over professional discipline, certifying as to 
the applicant’s admission to practice and the date thereof, and as to his or her 
good standing as such attorney or counselor at law or the equivalent; 

cb) a letter of recommendation from one of the members of the executive body of 
such authority or from one of the judges of the highest law court or court of 
original jurisdiction of such foreign country; 

(cl a duly authenticated English translation of such certificate and such letter if, 
in either case, it is not in English; and 

(d) such other evidence as to the applicant’s educational and professional 
qualifications, good moral character and general fitness, and compliance with 
the requirements of Section 1 of this Rule as the [name of court] may require. 
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5 3. Reciprocal Treatment of Members of the Bar of this State 

In considering whether to license an applicant to practice as a legal consultant, the 
[name of court] may in its discretion take into account whether a member of the bar 
of this State would have a reasonable and practical opportunity to establish an office 
for the giving of legal advice to clients in the applicant’s country of admission. Any 
member of the bar who is seeking or has sought to establish an office in that country 
may request the court to consider the matter, or the [name of court] may do so sua 
sponte. 

5 4. Scope of Practice 

A person licensed to practice as a legal consultant under this Rule may render legal 
services in this State subject, however, to the limitations that he or she shall not: 

(al appear for a person other than himself or herself as attorney in any court, or 
before any magistrate or other judicial officer, in this State (other than upon 
admission pro hat vice pursuant to [citation of applicable rule]); 

(b) render professional legal advice on the law of this State or of the United 
States of America (whether rendered incident to the preparation of legal 
instruments or otherwise) except on the basis of advice from a person duly 
qualified and entitled (otherwise than by virtue of having been licensed 
under this Rule) to render professional legal advice in this State; 

(cl be, or in any way hold himself or herself out as, a member of *the bar of this 
State; or 

(dl carry on his or her practice under, or utilize in connection with such practice, 
any name, title or designation other than one or more of the following: 

(il his or her own name; 

(ii) the name of the law firm with which he or she is affiliated; 
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(iii) his or her authorized title in the foreign country of his or her 
admission to practice, which may be used in conjunction with the 

G name of such country; and 

(iv) the title ‘legal consultant,” which may be used in conjunction with the 
words “admitted to the practice of law in [name of the foreign country 
of his or her admission to practice]“. 

L 
§ 5* Rights and Obligations 

Subject to the limitations set forth in Section 4 of this Rule, a person licensed as a 
1 legal consultant under this Rule shall be considered a lawyer affiliated with the bar 

G I of this State and shall be entitled and subject to: 

(a) the rights and obligations set forth in the [Rules] [Code] of Professional 
[Conduct] [Responsibility] of [citation] or arising from the other conditions 
and requirements that apply to a member of the bar of this State under the 

L [rules of court governing members of the bar]; and 

(b) the rights and obligations of a, member of the bar of this State with respect to: 

(3 affiliation in the same law firm with one or more members of the bar 
of this State, including by: 

(A) employing one or more members of the bar of this State; 

L 

c 

c; 

(B) being employed by one or more members of the bar of this State 
or by any partnership [or professional corporation] which 
includes members of the bar of this State or which maintains an 
office in this State; and 

(Q being a partner in any partnership [or shareholder in any 
professional corporation] which includes members of the bar of 
this State or which maintains an office in this State; and 

4 



i 1 

L 

G 

(ii) attorney-client privilege, work-product privilege and similar 
professional privileges. 

5 6. Disciplinary Provisions 

A person licensed to practice as a legal consultant under this Rule shall be subject to 
professional discipline in the same manner and to the same extent as members .of 
the bar of this State and to this end: 

(a) Every person licensed to practice as a legal consultant under these Rules: 

(3 shall be subject to control by the [name of court] and to censure, 
suspension, removal or revocation of his or her license to practice by 
the [name of court] and shall otherwise be governed by [citation of 
applicable statutory provisions]; and 

(ii) shall execute and file with the [name of court], in such form and 
manner as such court may prescribe: 

(A) his or her commitment to observe the [Rules] [Code] of 
Professional [Conduct] [Responsibility] of [citation] and the [rules 
of court governing members of the bar] to the extent applicable to 
the legal services authorized under Section h of this Rule; 

(B) appropriate evidence of professional liability insurance, in such 
amount as the court may prescribe, to assure his or her proper 
professional conduct and responsibility; 

(c) a written undertaking to notify the court of any change in such 
person’s good standing as a member of the foreign legal 
profession referred to in Section l(a) of this Rule and of any final 
action of the professional body or public authority referred to in 
Section 2(a) of this Rule imposing any disciplinary censure, 
suspension, or other sanction upon such person; and 
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fD1 a duly acknowledged instrument, in writing, setting forth his or 
her address in this State and designating the clerk of such court 
as his or her agent upon whom process may be served, with like 
effect as if served personally upon him or her, in any action or 
proceeding thereafter brought against him or her and arising out 
of or based upon any legal services rendered or offered to be 
rendered by him or her within or to residents of this State, 
whenever after due diligence service cannot be made upon him 
or her at such address or at such new address in this State as he 
or she shall have filed in the office of such clerk by means of a 
duly acknowledged supplemental instrument in writing. 

(b) Service of process on such clerk, pursuant to the designation filed as 
aforesaid, shall be made by personally delivering to and leaving with such 
clerk, or with a deputy or assistant authorized by him or her to receive such 
service, at his or her office, duplicate copies of such process together with a fee 
of $10. Service of process shall be complete when such clerk has been so 
served. Such clerk shall promptly send one of such copies to the legal consul- 
tant to whom the process is directed, by certified mail, return receipt 
requested, addressed to such legal consultant at the address specified by him 
or her as aforesaid. 

5 7. Application and Renewal Fees 

An applicant for a license as a legal cons&ant under this Rule shall pay an 
application fee which shall be equal to, the fee required to be paid by a person 
applying for admission as a member of the bar of this State under [rules of court 
governing admission without examination of persons admitted to practice in other 
States]. A person licensed as a legal consultant shall pay renewal fees which shall be 
equal to the fees required to be paid by a member of the bar of this State for renewal 
of his or her license to engage in the practice of law in this State. 

§ 8. Revocation of License 

In the event that the [name of court] determines that a person licensed as a legal 
consultant under this Rule no longer meets any of the requirements for licensure 



c 

set forth in Section l(a) or Section l(c) of this Rule, it shall revoke the license 
granted to such person hereunder. 

G 
§ 9. Application for Waiver of Provisions 

LJ 

The [name of court], upon application, may in its discretion vary the application of 
or waive any provision of this Rule where strict compliance will cause undue 
hard&i@ to the applicant. Such application shall be in the form of a verified 
petition setting forth the applicant’s name, age and residence address, the facts relied 
upon and a prayer for relief. 

G 
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The Recommendation accompanying this Report, if adopted by the House of 
Delegates, will make it the policy of the American Bar Association to encourage the 
cognizant administrative, legislative and/or judicial authorities in each state to 
adopt rules for the licensing as legal consultants of lawyers who are admitted to 
practice in foreign countries, provided that they meet certain other criteria for such 
licensing, and to recommend to those state authorities, as a basis for such rules, the 
Model Rule for the Licensing of Legal Consultants set forth in the accompanying 
Recommendation. 

The first American rule for the licensing of foreign lawyers as legal consul- 
tants was adopted in New York in 1974. Its principal purpose was to preserve and 
develop the position of New York as an international legal center. That experiment 
proved so successful that thirteen other states and the District of Columbia have 
now adopted such rules, and a number of other states are known actively to be 
considering them. The primary reason for the broadened interest in having such 
rules is the felt need for local access to foreign lawyers, whether practicing indepen- 
dently, in branches of their own firms or in association with indigenous firms, as a 
means of delivering competent legal advice and services to clients who require 
assistance in dealing with the burgeoning volume of international transactions, 
investments and disputes. A secondary reason is the desire of lawyers admitted in 
those jurisdictions to be in a position to benefit from similar regimes in foreign 
countries, eligibility for which is in some cases conditioned on reciprocal treatment 
of foreign lawyers in the jurisdiction in which the lawyer is admitted to practice. 

While the adoption of legal consultant rules by a large number of jurisdic- 
tions is helpful, and indeed vital, to the creation of an open system of international 
legal practice, not all of the rules adopted in other jurisdictions have adhered to the 
liberal pattern established in New York. Some of the rules contain provisions which 
tend either to create unwarranted obstacles to the obtaining of a license as a legal 
consultant or to restrict the manner in which the legal consultant is permitted to 
carry on his or her practice as such. These restrictive provisions are readily seized 
upon by protectionist elements in foreign countries as a pretext for the imposition of 
similar restrictions on American lawyers, including those admitted in jurisdictions 
having liberal rules. There is thus a need both for coherence and for uniformity in 
rules for the licensing of legal consultants. 

This need takes on particular urgency in light of the rapid evolution of the 
rules governing international practice elsewhere in the world. The legal professions 
and governments of many countries have awakened to the importance of legal 
services in transnational commerce and investment. As a result, the provision of 
transboider legal services has been the subject of extensive discussion in various 
fora, notably within the institutions of the European Community, in the Uruguay 
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Round negotiations within the GATT, and in the negotiations among Canada, 
Mexico and the United States leading to the recently-signed North American Free 
Trade A.greement. Although the Association has from time to time been asked for, 
and has provided, its views on issues arising in these various discussions, the 
House of Delegates has not until now addressed them in a systematic way. The 
Recommendation accompanying this Report would be the first step in that process 
and would provide a firmer footing for the Association in its efforts to preserve and 
enhance the right of American lawyers to practice abroad. 

It should be noted that, while adoption of this Recommendation would mark 
the first occasion on which the Association has formulated a comprehensive policy 
on the subject of legal consultant rules, it has previously spoken on the subject. In 
April, 1985 the Board of Governors adopted a resolution endorsing the legal consul- 
tant rule that was then under consideration in the District of Columbia and that was 
adopted in March, 1986 by the District of Columbia Court of Appeals. Shortly there- 
after, in August, 1986, the House of Delegates adopted a resolution urging the 
Japanese government to eliminate certain restrictive conditions affecting the regis- 
tration and activities of foreign lawyers, including American lawyers, under the 
then newly-adopted Japanese law concerning the practice of law by foreign lawyers 
in Japan. Among the provisions in that law to which the Association did not object 
was a reciprocity provision, under which it is a necessary condition to the licensing 
of a foreign lawyer to practice as a legal consultant in Japan that the jurisdiction in 
which the lawyer is admitted must have in force a legal consultant rule pursuant to 
which Japanese lawyers are accorded substantially equivalent rights in that jurisdic- 
tion. Thus, by necessary implication, the Association has recognized both that the 
rights of American lawyers to carry on international practice in foreign countries are 
important to the vitality and future of our profession as a whole and that such 
rights are frequently granted only on condition of reciprocity. 

The Model Rule is intended as a step toward the achievement of uniform 
standards for the licensing of legal consultants in a manner which affords to mem- 
bers of recognized legal professions of foreign countries a reasonable and practical 
opportunity to carry on an international legal practice in a United States. jurisdiction 
while at the same time ensuring that the public interest is fully protected. Measures 
to the latter end include regulation of the basis on which legal consultants may give 
advice involving the law of the licensing jurisdiction, as well as subjecting legal 
consultants to the applicable code of professional conduct and disciplinary autho- 
rities of that jurisdiction. Based on experience to date, it is expected that only a 
limited number of qualified foreign lawyers will be licensed under legal consultant 
rules (referred to,in the remainder of this Report simply as ‘Rules”) in this country 
but that their adoption will be extremely helpful in strengthening the ability of the 
United States legal profession to participate in the rapidly-expanding transnational 
legal practice. There is no known opposition to the proposal. 

G 

-2- 



IL The 

G The last several years have witnessed an explosive growth in the volume of 
international economic activity, and more particularly in the transnational flow of 
goods, services, labor and investment. It is a familiar cliche that the United States 
now finds itself in a relationship of global interdependence with the rest of the 
world. This has, not surprisingly, been reflected in a corresponding increase in the 
volume of transnational legal issues and problems, resulting in a need for more 
effective means of delivering legal services across national boundaries and for better 
means of integrating lawyers trained in different legal systems into the same law 
firms. 
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Begiming in the early part of this century, a small number of American law 
firms, most of them based in New York, began to establish offices abroad, principally 
but not exclusively in London and Paris, with a view to providing better service to 
their clients carrying on business outside the United States. In so doing, they bene- 
fitted from relatively open systems of professional regulation which did not confer 
upon members of the bar, to use American terminology, a monopoly on the giving 
of legal advice. During the three decades following the end of the Second World 
War, the number of American lawyers and law firms carrying on practice in foreign 
countries increased at a steady pace. 

G 
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In the early 1970’s, foreign lawyers began to call attention to the fact that, 
while American lawyers enjoyed broad rights of practice in their respective coun- 
tries, the reverse was not true. Even after the decision of the United States Supreme 
Court in In re Grififhs,l/ the only way in which a foreign lawyer could engage in the 
practice of iaw in the United States, even if limited to the giving of advice on the 
law of his or her own country, was, with certain limited exceptions, to attend an 
accredited American law school, sit for the bar examination and become a full 
member of the bar21 

As a result of these developments, and principally with a view to ensuring 
New York’s position as an international legal center, in 1974 the New York legisla- 
ture authorized and the New York Court of Appeals adopted a rule proposed by the 
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1/ 413 U.S. 7l7 (1973 1. In Grijj%s, the Court held unconstitutional under the Equal Protection 
Clause of the Fourteenth Amendment a Connecticut court rule under which only citizens of the 
United States could be admitted to the practice of law in Connecticut. 

2/ The New York rules for admission upon examination permit persons who have satisfied the 
educational leq uirements for admission to the practice of law in a foreign country to qualify to 
take the New York State bar examination, provided that the foreign country is one whose 
jurisprudence is based upon the principles of the English Common Law or that the applicant has 
completed a program consisting of 24 semester hours of credit at an approved law school in the 
United States. New York Rules of Court, Rules of the Court of Appeals, 5 5205. 
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New York State Bar Association, the New York County Lawyers’ Association and 
the Association of the Bar of the City of New York under which, for the first time, 
members of foreign legal professions could be licensed without examination to 
engage in the practice of law in New York, subject to certain restriction@ In con- 
cept, the New York Rule is very similar to the rule for admission on motion of 
lawyers admitted in other jurisdictions of the United States. Thus, it requires that 
the applicant have completed a certain number of years practicing the law of the 
jurisdiction in which he or she is admitted to practice and meet the criteria of good 
moral character and general fitness required of a member of the bar of New York. 
Once licensed, legal consultants are fully subject to professional discipline by the 
cognizant New York authorities, including censure, suspension, removal or revo- 
cation of license. The principal differences between a legal consultant in New York 
and a lawyer admitted to the New York bar are that the legal consultant is subject to 
certain restrictions on the scope of his or her practice of lawPi and may not hold 
himself or herself out as a member of the bar of New York or use any title other 
than those of “legal consultant” and his or her authorized title in the country of 
admission.51 Where the legal consultant is affiliated with a foreign law fii, he or 
she may also use the name of the firm. 

It is fair to say that the system established under the New York Rule has 
operated successfully and without significant problems since its inception over 18 
years ago. There are now some 170 foreign lawyers registered as legal consultants in 
the State of New York, almost all of them concentrated in New York City and many 
of them representing large foreign firms. Many New York practitioners have found 
that the possibility of local access to foreign lawyers, either as independent counsel 
or as associates or partners in their own firms, has enhanced their ability to render 

3i New York Rules of Court, Rules of the Court of Appeals, Pt. 521 [hereinafter cited as the “NEW 
YORK RULE”]. 

9/ Under the New York Rule, a legal consultant may not: (a) appear for a person other than him- 
self or herself ‘as an attorney in any court, or before any magistrate or other judicial officer, 
other than upon admission pro hat vice, or prepare pleadings or any other papers or issue sub- 
poenas in any action or proceeding brought in any such court or before any such judicial officer; 
(b) prepare any deed, mortgage, assignment, discharge, lease or other instrument affecting title 
to real estate within the United States; (cl prepare (i) any will or trust instrument effecting the 
disposition on death of any property located in the United States and owned by a resident of 
the United States or (ii) any instrument relating to the administration of a decedent’s estate in 
the United States; (d) prepare any instrument in respect of the marital relations, rights or 
duties of a resident of the United States or the custody or care of the children of such a resident; 
(e) render professional legal advice on the law of the State of New York, or on United States 
federal law, except on the basis of advice from a person duly qualified and entitled (other than 
by reason of having been licensed under the Rule) to render professional legal advice in the 
State of New York NEW YORK RULE, 5 5213(a)-fe). 

3 NEW YORK RULE, 5 521.3(f), (g). 
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effective legal services to their clients in connection with the burgeoning volume of 
international transactions and disputes and has resulted in a strengthening of New 
York as a center of international legal practice, to the benefit of all concerned. 

Throughout the late 1970’s and the 1980’s, as the need for access to foreign 
legal expertise increased and became more widespread geographically, other juris- 
dictions began to consider and adopt Rules. The first of these was the District of 
Columbia which, as noted above, adopted in 1986 a Rule that was patterned closely 
on the New York Rule.61 The District was followed in relatively short order by 
California,Z/ Hawaii,!U MichiganW and Texas,W some of which states appear to have 
been moved to action at least partially by the reciprocity requirement imposed under 
a 1986 Japanese law which, for the first time, permitted practice by foreign legal 
consultants in Japan.W Rules have since been adopted in Ala&@/ Connecticutw 

w 

w 

District of Columbia Rules of Court, Rules of the Court of Appeals, R 46 (1986) [he 
cited as the “DISIBICI’ OF COLUMBIA RULE”]. 

California Rules of Court, R 988 (1987) [hereinafter cited as the “CALIFORNIA RLJLE’I. 

Rules of the Supreme Court of the State of Hawaii, R 14 (1986).[hereinafter cited as the 
“HAWAII RULE”]. 

Rules of the Michigan Board of Bar Examiners, R 5(E) (1986) [hereinafter cited as the 
“MICHIGAN RULE”]. 

Rules Governing Admission to the Ear of Texas, Rule XVl(1988) [hereinafter cited as the 
“TEXA8RULE”l. 

G&&u Beugoshi niyoru Hotifsujimu no T&&&xi ni kansunc Tokubetsusociri Ho (Law 
Providing Special Measures for the Handling of Legal Business by Foreign Lawyers), Law No. 
66 of 1986. The Law requires only that Japanese lawyers, or bmgoshi, be accorded “substanti- 
ally similar treatment in the foreign country” in which the applicant is admitted to practice. 
Id., 5 10.2. This was, however, interpreted administratively to mean, in the case of a lawyer 
admitted to practice in the United States, not only that the jurisdiction of his or her admission 
must accord such recipmcity but also that reciprocity must be accorded by the five United States 
jurisdictions that the Japanese purportedly viewed as being of greatest importance to them, 
namely, New York, the District of Columbia, Michigan, California and Hawaii. 

Rules of the Alaska Bar Association, R 44.1 (1989) [hereinafter cited as the “ALASKA RULE”]. 

Connecticut Practice Book 1978, Rules for the Superior Court s 24E24E (1991) [hereinafter 
cited as the “CONNECl’lCIJT RULE”]. 

-5- 



c 

c 

G 

G 

C 

G 

G 

G 

G 

c 

Floridaw Georgia,%/ Illinois#/ New Jerseyp Ohio&V Oregon,EV and 
Washington,ZQ/ bringing to fifteen the total number of United States j&dictions 
with Rules in force. .., . 

With the proliferation of Rules has come an increasing variety of ‘conditions 
and restrictions that have departed from the liberal spirit of the original New York 
Rule. Some of these restrictions are intended to deal with practical problems that the 
drafters of the Rules appear to have anticipated, or at least feared, in their administra- 
tion, notwithstanding the absence of any evidence of such difficulties in New York 
or in any of the other states having Rules, while other restrictions appear to be 
essentially protectionist in nature. Whatever their underlying motivations, these 
restrictions have tended to undermine the effectiveness of some of the Rules in 
achieving their original objective, which was to afford to foreign lawyers a reason- 
able and practical opportunity to carry on an international legal practice in the 
United States and, in doing so, to grant to them the functional equivalent of the 
rights sought by United States lawyers in other countries. Regrettably, unnecessary 
restrictions in Rules adopted by some United States jurisdictions have been seized 
upon as justification for the inclusion of similar restrictions in foreign laws and 
rules. This mirror image” phenomenon has become increasingly evident as the 
importance of legal services to United States foreign trade has come to be under- 
stood and as the United States government has joined the United States legal 
profession itself in pushing for access to additional geographic markets. 

Of equal importance is the fact that many of the restrictions that have been 
included in Rules adopted by some states, while generally well-intentioned, have 
the unintended effect of interfering with the development of smooth and effective 
professional interaction between legal consultants and members of the bar in ‘he 

19/ 

w 

w 

lu 

lw 

l!!l 

ilp/ 

Rules of the Florida Supreme Court Relating to Admission to the Bar, Ch. 16 (1992) Jhereinafter 
cited as the “FLORIDA RULE”]. 

Supreme Court of Georgia, Rules Governing Admission to the Practice of Law, Pt. D (1992) 
[hereinafter cited as the “GEORGIA RULE”]. 

Illinois Supreme Court Rules, Rules on Admission and Discipline of Attorneys, R. 712 (1990) 
[hereinafter cited as the “ILLINOIS RULE”]. 

New Jersey Rules of Court, Rules of General Application, R. Xl-9 (1989) [hereinafter cited as 
the “NEW JERSFYRULE”]. 

Supreme Court Rules for the Government of the Bar of Ohio, R XI (1989) [hereinafter cited as 
the “OHIO RULE”], 

Oregon State Bar Rules of Admission, R 10.05 (1990) [hereinafter cited as the “OREGON 
RULE”]. 

Washington Rules of Court, Admission to Practice Rules, R 14 (1990) lhereinafter cited as the 
“WASHINGTON RULE”]. 
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provision of services to clients. At a time when the legal profession is under the 
most extreme pressure to achieve efficiencies in the delivery of services, artificial 
and unnecessary restrictions can only impair the ability of American lawyers to 
remain responsive to the requirements of the international economy. 

The enactment of the 1986 Japanese law permitting the licensing of legal 
consultants resulted in large part from overtures by the United States government 
in the context of United States-Japan trade negotiationsm The United States 
government made legal services a priority in those negotiations, not because the 
volume of trade involved was perceived as financially important in itself, but be- 
cause the availability in Japan of United States lawyers who are also knowledgeable 
about the law and business culture of Japan was considered critical in enabling 
United States providers of other kinds of services, particularly in such sectors as 
financial services which are especially law-intensive, to enter the Japanese 
market.W 

The Japanese law came into effect in 1987. Since then, neither the continued 
negotiations between the governments nor the occasional inter-bar discussions that 
have taken place have resulted in the removal of restrictions put into the law, evi- 
dently at the urging of the Japanese Federation of Bar Associations, Nichibenren, 
that are manifestly unnecessary and irrelevant to the legitimate purposes of profes- 
sional regulati0n.W In defense of the restrictions in the Japanese law, Japanese bar 
representatives and government negotiators have been assiduous in identifying all 
of the most restrictive features of the legal consultant rules adopted in the various 
states of the United States, relying on them as justification for what amounts to a 
“lowest common denominator” approach to the regulation of legal consultants. 

American lawyers have more recently encountered similar problems in 
France, where laws that once permitted American and other foreign lawyers to 
qualify as legal consultants with relative ease have now been completely changed to 

0 

W See R Goebel, Professional Qualifications and Educational Requirements fir Law Practice in a 
Foreign County: Bridging the Cultural Gap, 63 ‘TULANE L REV. 443,483 (1989). 

W For a discussion of this role of the international lawyer, see id. at 444-54; and see Warren, 
Monahan k Duhot, Role of the lawyer in International Business Transactions, 58 A.B.A.J. 181 
(1972). 

w In our view, those purposes are twofold: first, the protection of the public, as consumers of legal 
services, against the risks of unknowingly relying upon legal advice rendered by those who are 
not competent to render such advice and, second, the p reservation of the integrity of, and public 
respect for, the legal profession as a whole. 
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require foreign lawyers who wish to establish in France to be admitted to full 
membership in the French bar, subject to examination and other requirements to be 
established on the basis of reciprocity~ in Germany, where a new law permits 
foreign lawyers to be licensed as foreign legal consultants provided that their home 
jurisdictions accord reciprocal treatment to German lawyers~/ and in the negotia- 
tion of the North American Free Trade Agreement, where the Mexican government 
insisted that United States lawyers establishing in Mexico be subject to the same 
conditions and restrictions as would apply to Mexican lawyers qualifying as legal 
consultants under the rule of the United States jurisdiction in which such lawyers 
are admitted to practice.W In each case, elements of the indigenous legal profession 
that fear the competition of American firms have used restrictive~ provisions in the 
Rules of some American states as a justification for similar restrictions upon United 
States lawyers and law firms wishing to establish a practice in their countries. 

The inherent difficulty in applying absolute reciprocity requirements to 
dissimilar situations is aggravated when the increasing diversity of legal consultant 
rules is combined with the fact that large law firms increasingly include lawyers 
admitted to practice in several different United States jurisdictions. This raises the 
possibility of lawyers in the same overseas office of an American firm having to 
operate under different rules or, what is worse, in some of the firm’s lawyers being 
disqualified altogether from working in such an office because their jurisdictions of 
admission have no legal consultant rules or have rules that are, at least arguably, 
less favorable than those of the country in which the office is located. 

The problems inherent in the lack of uniformity of legal consultant rules in 
the United States have presented themselves in bold relief in the context of the 
ongoing Uruguay Rkmd of trade negotiations under the aegis of the General 
Agreement on Tariffs and Trade (the “GATT”). In those negotiations, the United 
States government has attempted, among other things, to broaden the coverage of 
the GATT to include services as well as goods. Among the services our government 
has sought to bring into the GATT are legal services. The GATT negotiating process 
involves a procedure of “offer and request” whereby the governments offer to 
‘bind” or freeze tariffs or restrictions on goods and services at their present levels 
and request “bindings” or other measures on the part of other countries. In order to 
comply with this procedure with respect to legal services, the United States govern- 
ment has had to identify the restrictions imposed by the legal consultant rules of the 
various states and offer to “bind” them at their present levels, state by state. This, of 

w See R Goebel, Lawyers in the European Community: Progress Towards Community-Wide Rights 
of Pm&e, 15 FORDHAM INT’L L J. 556,563 (1992). 

W Id. at 56243. 

w North American Free Trade Agreement, Final Draft, Annex VI, Schedule of Mexico, Description 
ll l(a). 
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course, has simply highlighted the patchwork and, in many cases, restrictive nature 
of the legal consultant rules in the United States and stimulated demands, primarily 
from the Commission of the European Community (the “EC”), for geographically 
broader, as well as less restrictive, rights of access to legal markets in the United 
States as the tradeoff for more effective access by American lawyers to those of the 
key countries in the EC. 

The final contextual element for consideration of this &sue is the on-going 
evolution of the rules relating to the integration of the legal profession within the 
EC itself. The Treaty of Rome, which is the fundamental charter of the EC, contains 
provisions guaranteeing the free flow of goods, services, and persons within the 
common market.ZD Pursuant to those provisions, the EC Commission promulgated 
in 1977 a direct&W under which a lawyer admitted to practice in any EC member 
state must be given broad rights of practice in any other member state, including the 
right to appear before administrative and judicial authorities provided only that he 
or she does so “in conjunction” with a lawyer admitted in the second member state. 
As it has been construed by the European Court of Justice,W this directive accords 

2z.J 

2w 

w 

Of particular relevance in the present context are Article 52 of the Treaty, which provides for 
the abolition of restrictions on the freedom of establishment of nationals of a Member State in 
the territory of another Member State, and Article 59, which provides for the progressive 
abolition of restrictions on the provision of services by nationals of Member States who are 
established in a Member State other than that of the person for whom the services are 
provided. 2 CGH COM. MKT. REP. IQ 1302,1502. 

Directive to Facilitate the Exercise by Lawyers of Freedom to Provide Services, Council 
.Directive 77/249,20 0. J. L78/17 (1977) [hereinafter referred to as the “Legal Services 
Directive”]. 

ln Commission u. Fuieml Reptcblk of GmMrty, Case No. 427/85,[198912 CEC 522, the EC 
Commission challenged certain features of the German legislation implementing the Legal 
Services Directive. The Court upheld the Commission’s contention that the German legislation 
violated the provisions of Articles 59 and 60 of the Treaty of Rome in three respects: 

First, the legislation required that a lawyer of another Member State appearing as a rep= 
sentative or counsel in a German proceeding always act in conjunction with a German lawyer. 
Although this was generally consistent with the language of Article 5 of the Legal Services 
Directive, the Court held it exceeded the intent of the Directive insofar as it imposed the 
requirement in cases where, under German law, representation by a non-lawyer was not pro- 
hibited. 

Second, the Court found that the legislation, in requiring (ii that the German lawyer also be 
given full powers as representative or counsel of the client, (ii) that the non-German lawyer not 
participate in hearings unless accompanied by the German lawyer, (iii) that proof of involve- 
ment of the German lawyer be given in all written submissions, and (iv) that all correspondence 
with a detained criminal defendant take place only through the German lawyer, also exceeded 
what was permissible under Article 5 of the Legal Services Directive. 
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rights that go well beyond that of a United States lawyer admitted in one jurisdkticxt 
to be admitted pro hut vice in an0ther.W 

For the last 14 years an organization of the European legal professions known 
as the Council of the Bars and Law Societies of the European Community (and more 
generally referred to as the “CCBE,” an acronym for the French version of the name. 
by which it was originally known) has been working on, among other things, a draft 
of a new “Directive on the Right of Establishment for Lawyers” to be issued by the 
EC Commission. At its semi-annual meeting in late October, 1992, the CCBE finally 
adopted the draft directive, which has now been forwarded to the Commission for 
its review and action. In light of the &tended period of gestation of the CCBE draft 
and the fact that the CCBE has consulted frequently with the Commission in the 
course of its development, it is not expected to take the Commission long to act on 
the CCBE proposal. Once adopted, the directive would require the twelve member 
states of the European Community, as well as those new members whose admission 
is expected within the next few years, to accord to members of the legal professions 
of other member states an automatic right to establish in their territories and to 
carry on practice as “registered lawyers,” i.e., as foreign lawyers entitled to carry on 
the practice of law subject only to restrictions similar to, but less stringent than, 
those proposed in the recommended Model Rule. 

The promulgation by the EC Commission of a-directive based on the CCBE 
draft will confront the United States legal profession very squarely with a potentially 

Third, the Court agreed with the Co mmission that, by subjjg nonGerman lawyers to the 
requirement that all lawyers appearing before certain courts be admitted to practice before 
those courts, thus extending to lawyers from other Member States the geographical restrictions 
applicable to German lawyers, the German legislation also violated the requirements of 
Articles 59 and 60 of the Treaty of Rome. The Court drew a distinction between the regulation 
of German lawyers, based on the place where they maintained chambers in Germany, and the 
regulation of non-German lawyers, temporarily providing services in Germany, who by 
definition had no establishment, in that country. 

See also Corntnfsstin u. Fmnce, Case C-294/89 (Eur. Ct, J. July lo,19911 (not yet reported). 

w There is another existing Directive pertaining to legal services which should be mentioned for 
the sake of completeness. The Directive on the Mutual Recognition of Diplomas, Council 
Directive No. 89/48,0. J. L19/16 (19891, establishes procedures whereby lawyers who have 
completed degree and other requirements for admission to practice in one member state can be 

’ admitted to full membership in the legal profession of another member state upon satisfaction 
of a requirement of “adaptation” which may,be met either through an abbreviated period of 
practical training or through the satisfactory completion of a limited examination designed to 
cover those areas in which the laws of the two countries differ so materially that the lawyer’s 
original training can be said to be “deficient” in those areas. While the precise contours of this 
requirement will be developed only through years of practice and, possibly, court decisions, it is 
clearly the intent that lawyers be enabled to move with relative ease throughout the EC, and 
be readily admitted to full membership in the legal professions of other member states, 
notwithstanding the substantial differences in legal systems. 
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serious problem, because lawyers admitted to practice in countries other than EC 
member states will not automatically enjoy the benefit of the liberal rules of the 
directive. What this means is that, unless we find some way of achieving an agree- 
ment with the Europeans which accords to United States lawyers substantially equi- 
valent treatment, American lawyers and law fvms are at risk of being put in a posi- 
tion of significant competitive disadvantage vis-rf-vis British and other European 
firms, both within Europe and globally. There have been indications from the CCBE 
and from the Commission itself that there is indeed room for an agreement. How- 
ever, they have made it clear that this will necessarily entail some liberalization on 
the American side, particularly the elimination of the more restrictive provisions in 
the legal consultant rules of some states. The Association’s proposed endorsement 
of the Model Rule, and active efforts on its part to encourage adoption of that rule by 
state regulatory authorities, would respond to the legitimate concerns of the Euro- 
pean legal professions and strengthen our ability to negotiate favorable treatment in 
the EC member states and elsewhere. 

,IV. m Model Rule 

The proposed Model Rule follows the New York Rule very closely. The 
following summary identifies those few areas in which it departs from the New 
York Rule, as well as from certain of the provisions contained in Rules adopted in 
other states, and sets forth the policy reasons for the approaches taken. 

A. . . . General Renulatlon as to Llcenw 

Section 1 of the Model Rule makes it discretionary with the court responsible 
for licensing whether or not to license an applicant to practice as a legal consultant, 
without examination. This does not mean that the discretion may be exercised in 
arbitrarily - like all other judicial discretion, it must be exercised soundly - but 
merely reflects the fact that the criteria for licensing, and the evidence of compliance 
therewith, are of such a nature as inevitably to call for the exercise of the court’s 
judgment based on a fair appreciation of all the circumstances. Given the wide 
variety of individual cases that may arise, it is considered essential that legal consul- 
tant rules be cast in broad terms allowing wide latitude to the licensing authority in 
the exercise of such discretion, rather than attempting to provide in detail for every 
circumstance that may conceivably arise31 

w ‘~‘his discretionary approach is followed in aII of the existing Rules; scc ALASKA RULE, 
R 44.1(b)(i)(~); CALIFORNIA RULE, R 988(a)(l); CONNECTICUT RULE, 5 24B(a); DImIn 
OF COLUMBIA RULE, R 46(4)(A)(l); FLORIDA RULE, R 16-1.2(a), (b); GEORGIA RULE, 8 3(a); 
HAWAII RULE, R. 14.1(a)(l); ILLINOIS RULE, R 7l2(a)(l); MICHIGAN RULE, R 5(E)(a)(l); 
NEW JERSEY RULE, R Ml-g(b)(l); NEW YORK RULE, 5 521.1(a); OHIO RULE, 5 l(A); 
OREGON RULE, R 10.05(2)(a)(i); TEXAS RULE, R XVI(a)(l); WASHINGTON RULE, 
R. 14(b)(l)(i). 
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Subsection l(a) requires that an applicant for a license to practice as a legal 
consultant be a member in good standing of a recognized !egal profession in a 
foreign country, the members of which are admitted to practice as attorneys or 
counselors at law or the equivalent and are subject to effective regulation and 
discipline by a duly constituted professional body or a public authority. This is a 
somewhat more elaborate requirement than that utilized in the New York Rule and 
most other existing Rules, which generally require that the applicant have been 
“admitted to practice and [be] in good standing as an attorney or counselor at law or 
the equivalent in a foreign country.“W The reason for the Model Rule’s elaboration 
upon this usage is to make it clear that there are certain aspects of the applicant’s 
legal profession that are essential prerequisites to his or her licensing as a legal 
consultant, namely, that it be recognized as a legal profession and that it be subject to 
effective professional regulation and discipline= The licensing of foreign lawyers 
as legal consultants presupposes, not only that they have the necessary knowledge, 
but also that they are generally subject to the same kinds of ethical and legal require 
ments and professional discipline as members of the legal profession in the United 
states. 

Subsection l(b) sets forth a minimum experience requirement under which 
the applicant for licensing under the Model Rule must have been qualified as a 
member of a recognized legal profession of a foreign country for at least five of the 
seven years immediately preceding his or her application for such licensing. This 
requirement is substantially the same as the experience requirement set forth in the 
New York Rule, where it was used in order to conform the legal consultant rule to 
the parallel rule in New York for the admission on motion of lawyers from other 
United States jurisdictionsW and even from common-law jurisdictions outside the 

w See NEW YORK RULE, 5 521.1(a); se also ALASKA RULE, R 44.1(b)(l)(A); CALIFORNIA 
RULE, R. 988(a)(l); CONNECKUT RULE, 5 24Wa); DI!3RIff OF COLUMBIA RULE, 
R. 46(4)(A)(l); FLORIDA RULE, R. 16-1.2(a),(b); GEORGIA RULE, Q 3(a); HAWAII RULE, 
R 14.1(a)(l); ILLINOIS RULE, R. 712(a)(l); MICHIGAN RULE, R S(E)(a)(l); NEW JERSEY 
RULE, R. 121-9(b)(l); OHIO RULE, 5 l(A); OREGON RULE, R 10.05(2)(a)(i); TEXAS RULE, 
R XVI(a)(l); WASHINGTON RULE, R. 14(b)(l)(i). 

w mile the Rules of other jurisdictions assume that the legal profession to which the applicant 
is admitted has a system of professional discipline comparable to those in the United States, 
the IQ&a Rule is unique in requiring that an applicant for licensing as a legal condtant be 
“a&nit&l to practice in a foreign country whose professional disciplinary system for attorneys 
is generally consistent with that of the Florida Bar.” FLORIDA RULE, R X-1.2(~). 

w See New Y&h Rules of Court, Rules of the Court of Appeals 5 520.9(a)(l). 
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United States.%/ The experience requirement imposed upon sister-state and foreign 
lawyers applying for admission to the bar on.motion is a substitute for the evidence 
of legal expertise otherwise afforded by the bar examination. As incorporated in the 
Model Rule, it is not intended to discriminate against younger foreign lawyers who, 
having achieved the level of experience required for admission to their own legal 
professions, are by defmition fully entitled to advise on the law of the jurisdiction in 
which they are qualified. Rather, it reflects the relatively broader scope of practice 
that would be permitted under Section 4 of the Model Rule and the particular 
importance of experience as an element of the international lawyer’s training. 

The Rules of some jurisdictions require not only that the applicant have 
practiced the law of his or her jurisdiction of admission but also that he or she have 
practiced within that jurisdiction for the requisite peri0d.W Here again, the drafters 
of the Rules have drawn on the rules for admission on motion of lawyers admitted 
in other United States jurisdictions.W In this case, however, the appearance of 
analogy is misleading, because in an international commercial practice it is entirely 
conceivable that, for example, a New York lawyer might practice for years in one or 
more foreign offices of a New York firm without ever practicing in New York or, for 
that matter, anywhere else in the United States. American law firms have objected 
to geographic restrictions on experience qualifications imposed by certain foreign 
rules on precisely these grounds. At the same time, notwithstanding the fact that a 
modem international practice requires a broad knowledge of, and involves the 
rendering of advice concerning or affected by, the laws of many countries as well as 
international law, it is recognized that an experience requirement of the kind embo- 
died in the New York Rule, if it is to be meaningful, should ensure that the appli- 
cant has in fact devoted a substantial part of his or her time to the rendering of ad- 
vice regarding the law of the jurisdiction in which he or she is admitted to practice. 
Accordingly, Section l(b) of the Model Rule requires that the applicant have been 
engaged in a “practice of law substantially involving or relating to the rendering of 

39 See ibid., which also provides for the admission on motion, as full members of the bar of New 
York, of lawyers who are admitted to practice in f&e@ jurisdictions whose jurisprudence is 
based on the English Common Law. 

w See ALASKA RULE, R. 44.1(b)(l); CONNECTICUT RULE, 5 24B(a); DISTIUCI’ OF COLUMBIA 
RULE, R 46(4)(A)(l); HAWAII RULE, R. 14.1(a)(2); TEXAS RULE, R XVI(a)(l); MICHIGAN 
RULE, R S(E)(a)(l); NEW JERSEY RULE, R. 1:21-9(b)(l); OREGON RULE, R. lO.O%)(a)(ii); cf. 
WASHINGTON RULE, R 14(b)(l)(i) (applicant must be admitted to practice in a foreign 
jurisdiction and have five years’ practice in a foreign jurisdiction). 

3.c See, e.g., New York Rules of Court, Rules of the Court of Appeals 5 520.9(a)(2)(i). 
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advice or the provision of legal services concerning the law of the . . . foreign 
country [in which the applicant is qualified as a member of a legal profession].‘%/ 

3. 

Subsection l(c) of the Model Rule incorporates verbatim the requirement of 
the New York Rule, which is mirrored in nearly all of the other Rules, that the 
applicant possess the good moral character and general fitness requisite of a member 
of the bar of the State in which the application is made= This provision is similar 
to provisions relating to the admission of lawyers from other United States juris- 
diction&V and in effect incorporates by reference the applicable provisions of the 
laws of each State relating to the character and fitness of members of the bar. It is not 
believed that there has been any problem in the application of this provision to 
foreign lawyers applying for licensing as legal consultants or, conversely, in the 
application of corresponding provisions to United States lawyers seeking to practice 
abroad. 

4 * ‘r 

The New York Rule, as well as the Rules of several other jurisdictions, estab 
lishes a minimum age for legal consultants of 26 year&V This minimum, which 

w 

w 

w 

w 

The New York Rule, which has been followed in this respect by a number of other jurisdictions, 
requires that the applicant, while admitted to the practice of law in a foreign country, have 
“practiced the luru of such country.” See NEW YORK RULE, 5 521.1(a); see a&u CALIFORNIA 
RULE, R 988(b)(l); FLORIDA RULE, R 16-1.2(b); GEORGIA RULE, 5 30; ILLINOIS RULE, 
R: 7l2(a)(l). The language of the Model Rule is believed to incorporate the substance and intent 
of the New York, California, Florida, Georgia and Illinois Rules in a formulation that will be 
more readily understood abroad. 

NEW YORK RULE, 5 521.1(b); see a&o CALIFORNIA RULE, R 988(b)(2); CONNECTIGUT RULE, 
524B(b); DISTRICT OF COLUMBIA RULE, R 46(4)(A)(2); GEORGIA RULE, 5 3(b); HAWAII 
RULE, R 14.1(b); ILLINOIS RULE, R. ?l2(a)(2); MICHIGAN RULE, R 5(E)(a)(2); NEW JERSEY 
RULE, R X&9(b)(2); OHIO RULE, 5 l(B); OREGON ‘RULE, R 10.05(2)(b); TEKAS RULE, 
R. XVI(aR2); WASHINGTON RULE, R. 14(b)(l)(ii); 4 ALASKA RULE, R. 44.1(b)(2). 

For example, 5 520.10 (a) of the Rules of the New York Court of Appeals provides in pertinent 
part as follows: 

Every applicant for admission to practice must file with a committee on character and fitness 
appointed by the Appellate Division of the Supreme Court affidavits of reputable persons that 
applicant possesses the good moral character and general fitness requisite for an attorney- and 
counselor-at-law as required by section 90 of the Judiciary Law. . . . 

See NEW YORK RULE, 5 521.1(d); and see CONNECTICUT RULE, Q 24B(c); DISTRICT OF 
COLUMBIA RULE; R 46 (4)(A)(4); FLORIDA RULE, R 1&1.2(h); HAWAII RULE, R 14.1(d); 
MIGHIGAN RULE, R S(E)(a)(2); TEXAS RULE, R XVl(aK4); c$ OHIO RULE, 6 l(E) (21 years); 
OREGON RULE, R. 10.05(2)(d) (18 years). 
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has been carried over from the rules governing admission on motion from other 
United States jurisdictions, is related to the five-year experience requirement, which 
was also carried over from those rules. Subsection l(d) of the Model Rule adopts the 
26-year rule, but with the intent that it be optional for each jurisdiction to deter- 
mine whether to include a minimum age requirement of any s0rt.W 

. 
5. Residence 

The New York Rule contains a requirement, echoed in the Rules of a few 
other jurisdictions, that the applicant must be “an actual resident of this State.“/ 
Several other jurisdictions, however, have adopted a less stringent requirement that 
the applicant have a prospective intent to practice as a legal consultant in the juris- 
diction and to maintain an office within the jurisdiction for that purpose.W Whe- 
ther or not a residency requirement in this context is constitutionally valid* a 
requirement that a foreign lawyer actually establish residence before he or she can 
apply for licensing, with the attendant delay before the license can be granted and 
the lawyer can in fact begin to practice, imposes a hardship which is unreasonable in 
relation to any arguable purpose of such a requirementW Many foreign law firms 
maintaining offices in the United States rotate their personnel frequently from their 
home offices, as do American firms with offices abroad, and a current-residency 

!w 

w 

4!v 

43 

w 

The Rules adopted in Alaska, California, Illinois, Georgia, New Jersey and Washington 
containno minimum-agerequiremen~ 

See NEW YORK RULE, Q 521.1(c); Fe also TEXAS RULE, R XVI(aX3); WASHINGTON RULE, 
R 14(bXlXiii); 4 MICHIGAN RULE, R 5(E)(a)(4) (applicant must be a resident of the United 
States). 

See ALASKA RULE, R 44.1(b)(3); DISI’RlCI OF COLUMBIA RULE, R 46(4XAX3); HAWAII 
RULE, R 14.1(c); ILLINOIS RULE, R 712(a)(4); OHIO RULE, 5 l(D); NEW JERSEY RULE, R 12% 
9(b)(3); cj. FLORIDA RULE, R 16-1.26) (applicant must currently maintain an office in 
Florida); OREGON RULE, R 10.05(2)(c) (applicant must intend to practice as a legal consultant 
in Oregon). The Rules of California, Connecticut, and Georgia contain no requirements as to 
residence or offices, either actual or intended. 

The United States Supreme Court has held that residency requirements for admission to the bar 
violate the Privileges and Immunities Clause of Art. Iv, 5 2 of the federal constitution, see 
Supreme Court of Virginia v. Friedman, 487 U.S. 59 (1988); Supreme Court of New Hampshire u. 
Piper, 470 U.S. 274 ( 1985). While the direct applicability of the Privileges and Immunities 
Clause to foreign nationals is doubtful, the principles enunciated in Grififlzs, szqnr note 1, 
taken together with those underpinning Friedman and Piper, might produce a similar result in 
relation to foreign nationals. 

Theresidencyreq uirement, like the age and experience requirements, appears to have been 
borrowed from rules for admission on motion from other United States jurisdictions. However, no 
counterpart of the residency requirement, as set forth in the New York Rule, now remains in 
that State’s rule regarding admission on motion. Compare NEW YORK RULE, 5 521.16~) and 
New York Rules of Court, Rules of the New York Court of Appeals, 5 520.9(a). 

c 



requirement obviously complicates this process without any commensurate benefit. 
It was’ thus considered preferable to adopt the approach of those jurisdictions that 
require, only that the applicant intend to practice as a legal consultant and to main- 
tain an office within the jurisdiction for that purpose, and Subsection l(e) of the 
Model Rule provides accordingly. It is believed that the cognizant court can, in the 
sound exercise of its discretion, require such evidence of bona fide intent as it may 
consider necessary in order to deal with any potential abuses that might arise in 
respect of residency or lack thereof. 

B. 

Section 2 of the Model Rule specifies the documentation that an applicant 
will normally be required to produce as a means of satisfying the court as to the 
qualifications and good standing of the applicant as a member of a recognized legal 
profession of a foreign country and as to his or her character and fitness. These re- 
quirements do not vary materially from one Rule to the next and are substantially 
similar to the documentation required for admission on motion of an applicant 
who is a member of the bar of another United States jurisdiction4z/ 

c &&m&y 

Section 3 of the Model Rule permits the court, in deciding whether to license 
an applicant as a legal consultant, to take into account in its disc&on whether a 
member of the bar of the state in which the court sits would have a “reasonable and 
practical” opportunity to establish an office for the giving of legal advice to clients in 
the applicant’s country of admission; This provision is patterned after the District of 
Columbia Rule* identical or highly similar provisions are also included in the 
Rules of six other jurisdictions.4V The New York Rule contains no provision 
relating to the reciprocal treatment accorded New York lawyers in the applicant’s 
country of admission, nor do the Rules of California, Connecticut, Florida, Georgia, 
New Jersey and Washington. At the other extreme, the Texas Rule until recently 
contained a provisio&V under which it was an absolute condition of licensure that 

w See NEW YORK RULE, 5 521.2(a); see also ALASKA RULE, R 44.1(c); CALIFORNIA RULE, 
R 988(c); CONNEcIlCUT RULE, 5 24C(a); DI!TRICI’ OF COLUMBIA RULE, R. 46(4)(B)(l); 
-ORIDA RULE, R 16-1.4(a); GEORGIA RULE, 5 4(a); HAWAII RULE, R 14.2(b); ILLINOIS 
RULE, R 712(c); MICHIGAN RULE, R S(E)(c)(l); NEW JERSEY RULE, R lz21-9(c)(2); OHIO 
RULE, Q 2(A); OREGON RULE, R. lO.O5(3Xb); ‘I’EXAS RULE, R. XVI(b); WASHINGTON RULE, 
R. 14(b)(l)(v)-(vii). 

w DISI’RIfl OF COLUMBIA RULE, R. 46kX4XC). 

w ALASKA RULE, R 44.1(c)(4); HAWAII RULE, R 14.2(d); ILLINOIS RULE, R 7l2(b); MICHIGAN 
RULE, R S(E)(b); OHIO RULE, 5 4; OREGON RULE, R 10.05(3)(d). 

w ‘IEXASRULE, R XVI(aX7). 
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the foreign jurisdiction in which the applicant is admitted allow a member of the 
bar of the state in which the application is made to render services as a legal consul- 
tant under the same circumstances as are provided for under the applicable Rule; 
however, this provision was recently removed from the Rule. 

The strict, or nondiscretionary, form of reciprocity requirement has created 
significant problems in the intergovernmental negotiations relating to trade in legal 
services, to the point that the United States Trade Representative, Ambassador Carla 
Hills, wrote to the Supreme Courts of Texas and Florida in December, 1991 urging 
them to drop such requirements from their Rules, which they subsequently did. The 
approach taken by the Model Rule, which, in addition to being discretionary, utilizes 
the “reasonable and practical” standard rather than strict reciprocity, is less objection- 
able from an international trade standpoint= It focuses, not on the the question 
whether complete symmetry exists between the two countries in question, but on 
whether it is reasonable and practical, from both the economic and the professional 
standpoints, for a lawyer or law firm to establish an office and carry on a practice as 
international legal advisors. A strict reciprocity standard creates unwarranted obsta- 
cles to such practice based on immaterial differences in systems of professional regu- 
lation, as well as in the detailed provisions of rules relating specifically to practice by 
foreign lawyers, which may result in relatively minor dissimilarities in treatment 
but do not substantially impair the ability of lawyers and law firms to carry on their 
practices in either of the jurisdictions involved. The principal objective of legal 
consultant rules is to foster an open system which makes the conduct of a trans- 
national practice possible us II reasonable and practical mutter, and a strict reciprocity 
‘requirement is neither necessary nor useful to the achievement of that end. 

On the other hand, the inclusion of discretionary reciprocity provisions in 
Rules adopted in the District of Columbia and elsewhere reflects a recognition that. 
such provisions may provide the most effective incentive to foreign jurisdictions to 
participate in such an open system. As foreign law firms have begun to develop 
substantial international practices of their own, either alone or, particularly in the 
European Community, through transborder mergers, they have become much more 
interested in establishing offices in New York and elsewhere in the United States. 
Given the increasingly competitive nature of international law practice and the 
corresponding need to preserve a ‘level playing field,” it has been considered 
appropriate to include the proposed reciprocity provision in the Model Rule. 

w The principal objjtion to reciprocity provisions, from the standpoint of trade policy, is that 
they are inconsistent with a fundamental tenet of international trade law under the GATT, 
namely the principle that each GATT Contracting State must accord to the, products (and, 
assuming the success of the Uruguay Round, services) of the other Contracting Parties treatment 
known as “unconditional most-favored-nation” treatment. This means the United States cannot 
in principle discriminate among the sellers of goods or providers of services from various other 
Contracting States even on grounds of reciprocity, i.e. where the treatment accorded by those 
Contracting States to United States firms is widely divergent. 
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Section 4 of the Model Rule defines the permitted scope of the legal practice 
in which licensed legal consultants may engage. It is this set of provisions which 
principally distinguishes legal consultants from members of the bar of the licensing 
jurisdiction. 
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Subsection 4(a) prohibits a licensed legal consultant from appearing for any 
person other than himself or herself or as an attorney before any court, magistrate or 
judicial officer, other than upon admission pro Jzuc vice pursuant to the applicable 
rule of the courts of the licensing jurisdiction. The effect of this provision is to put 
legal consultants on the same footing as lawyers admitted in other United States 
jurisdictions for purposes of any involvement in judicial proceedings. The excep- 
tion permitting admission pro hat vice is not only consistent with current practice 
but reflects the increasing need for participation by foreign-trained lawyers in cases 
before United States courts which involve significant issues or elements of foreign 
law. Since matters of foreign law are now regarded as questions of law and not of 
fact* it is no longer sufficient or appropriate for foreign counsel in such cases to 
participate solely as expert witnesses. 

2. Advice on Mat&s of Lad Law 

Subsection 4(b) prohibits a legal consultant from advising on the law of the 
licensing state or on federal law except on the basis of advice from a person duly 
qualified and entitled to render such advice in the licensing jurisdiction. It follows 
almost verbutim the language of the New York Rule.W Other Rules follow the 
general approach of the New York Rule, prohibiting the giving of advice on the law 
of the licensing jurisdiction as well as federal law except on the basis of advice from 
a person duly qualified to give same and extending that prohibition to the giving of 
advice on the law of any other United States jurisdiction as well, but then go further 
to require that, where advice on such law is given on the basis of the advice of a 
person qualified to give such advice, that person must have been consulted in the 
particular matter at hand and have been identified to the client by name.W The 

g/ See R 44.1, Fed. R Civ. Proc.; and see A. Wright & A. Miller, 9 FEDERAL PRACTICE AND 
PROCEDURE 5 2443 (197l); H. Baade, Pro&g Foreign and lntcmafional Zaw in Domestic 
Tribunuls, 18 VA. J. INTL L. 619 (1978). 

SY NEW YORK RULE, 5 5213(e). 

w See DI!ZRICI’ OF COLUMBIA RULE, R 46 (c)(4)(D)(5); HAWAII RULE, R 14.4(e); NEW JERSEY 
RULE,R. 1:21-g(e)(S);OHIORULE,§ S(C);OREGON RULE,R. 10.05(5)(f). 
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most restrictive Rules provide that the legal consultant may render legal advice 
only on the law of the foreign country in which he or she is admitted to practice.W 
Still other Rules impose more idiosyncratic restr5ctions.W 

The scope of practice is a critical issue for American lawyers practicing abroad. 
Practice at the transnational level inevitably involves advice on transactions, dis- 
putes and other matters that are, or may be, affected by the laws of several national 
jurisdictions, as well as by the growing body of international law that applies directly 
to private transactions and legal relationships. As a practical matter, it is simply not 
feasible to break that advice down into independent elements to be advised upon 
separately by different lawyers. Rather, the rendering of such advice is an inherently 
synthetic process, involving close collaboration among lawyers with the requisite 
experience and qualifications in dealing with the various bodies of law that are 
actually or potentially involved. Lawyers advise on transactions and disputes, not 
on laws in the abstract; indeed, part of the task of the international practitioner is the 
determination as to which countrys (or countries’) laws will in fact apply to a given 
matter. Thus, when the Japanese government in its 1986 law concerning practice by 
foreign lawyers in Japan limited the scope of practice of such lawyers to the giving of 
advice on the laws of the jurisdictions in which they were admitted to practice,D 
the Association registered its strong opposition to that restriction. In this and other 
contexts, the Association has generally taken the position that foreign lawyers 

m See ALASKA RULE, R. 44.1(e)(S); CALIFORNIA RULE, R. 988(o)(5); CONNECI’IGUT RULE, 
5 24D; RLORlDA RULE, R 16-1.3(a)(l); GEORGIA RULE, 5 2; TEXAS RULE, R. XVI(f); cj. 
MICHIGAN RULE, R. S(E)(d). The Illinois Rule, after restricting the legal consultant to the 
rendering of legal advice only on the law of the country in which the legal consultant is 
admitted to practice, then somewhat inconsistently prohibits the legal consultant in giving 
such advice from quoting from or summarizing advice concerning the law of Illinois or any other 
jurisdiction by an attorney licensed under the laws of the State of Illinois or uny other 
jurisdiction, domestic or foreign; see ILLINOIS RULE, R 7l2fe). 

5h/ See ALASKA RULE, R 44.1(e)(S) (where matter requires legal advice from a person admitted to 
practice in any jurisdiction (not limited to United States jurisdictions) other than that in which 
legal consultant is admitted to practice, legal’consultant is required to consult an attorney or 
counselor at law in such jurisdiction on the particular matter and to obtain written legal advice 
and transmit same to the client); FLORIDA RULE, R 16-1.3(a)(2)(F) (legal consultant required 
to utilize a written retainer agreement specifying in bold type that the legal consultant is not 
admitted to practice in’the state of Florida or licensed to advise on the laws of the United 
States or any political subdivision thereof and is limited to the laws of the foreign country 
where the legal consultant is admitted to practice); WASHINGTON RULE, R. 14(d)(5) (legal 
consultant not permitted to advise on the laws of Washington, or of any other state or territory 
of the United States or the District of Columbia, or of the United States, even where such 
advice is based on advice of a person admitted to practice in such jurisdiction). 

zi The Japanese law afforded a striking example of the way in which this kind of restriction can 
operate to the disadvantage of American lawyers; the law was initially interpreted as mean- 
ing that the practice of American lawyers in Japan was to be limited to the giving of advice on 
the laws of the respective American states in which thy were admitted to practice. 
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should be entitled to advise on international law, as well as the law of the juris- 
diction of their admission.W It has also argued that foreign lawyers should not be 
subject to prohibitions concerning the rendition of advice on the law of third 
countries except if and to the extent that members of the local legal profession are so 
restricted. There is no self-evident policy reason for discrimination in this respect 
between local and foreign lawyers, particularly where the foreign lawyer is required 
to satisfy certain experience requirements before being licensed as a legal consultant. 

The foregoing having been said, it must be recognized that certain restrictions 
upon the scope of practice permitted to legal consultants are necessary and appropri- 
ate for the protection of the public against the risks of being advised on matters of 
law by persons not qualified to render such advice. At the same time, it is important 
to bear in mind that legal advice is frequently rendered by lawyers practicing in 
firms and other cooperative relationships in which it is neither necessary nor 
practicable to segregate the different elements of the advice being given or even to 
identify the original author of many of such elements. Particularly in the context of 
international transactions, the advice thus rendered takes on the ‘aspect of a seam- 
less web, extending over several months and involving many lawyers and client 
personnel. For this reason, a requirement, like that contained in several of the Rules 
of the various States, that the advice be based on the advice of a qualified local law- 
yer who is consulted in the particular matter at hand and identified to the client by 
name is, as a practical matter, unworkable. 

Moreover, such a far-reaching requirement is unnecessarily restrictive. The 
need for protection of the public against incompetent advice on matters of local law 
is effectively met by a requirement that a legal consultant rendering advice on 
matters which may be affected by the laws of a United States jurisdiction do so only 
on the basis of advice from a person properly qualified to render such advice in the 
jurisdiction in which the legal consultant is so licensed. As a general proposition, 
considerations of professional liability would afford so powerful an incentive to 
seek local advice that even this requirement is probably unnecessary as a practical 

w There is a special problem in this connection with respect to advice concerning the laws of the 
European Community. American firms, many of whom have investtkl substantial resources over 
the years in the development of expertise in this area and axe in some cases well ahead of most 
European firms in this regard, view EC law as international law, since it flows from the rights 
and obligations of the member states under the Treaty of Rome. Some European firms, having 
themselves, albeit somewhat belatedly, also made a substantial commitment of resources to 
this area, now argue that EC law is analogous to federal law in the United States and should 
therefore be off-limits to American firms. While the example is unique, it illustrates both the 
difficulty of coming up with useful ‘bright line” tests for the delineation of permitted areas of 
practice and the point that transnational law is essentially a seamless web. 
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matterw Moreover, under Sections 5(a) and 6(a)&)(A) of the Model Rule, as under 
nearly all of the existing Rulespp/ the legal consultant is bound by rules of profes- 
sional responsibility which, among other things, prohibit the giving of legal advice 
outside the lawyer’s area of professional competence. However, it is recognized that 
there is always a potential for abuse of any right, and the inclusion of a provision of 
the kind that is contained in the New York Rule provides a well-defined basis for 
intervention by professional regulatory bodies in the event that the status of legal 
consultant were ever abused in this respect. 

. 
The New York Rule, and most of the Rules adopted by other jurisdictions, 

also contain lists of specific activities in which a legal consultant may not engage. 
The proscribed activities range from the preparation of pleadings in any action or 
proceeding to the preparation of wills or trust instruments affecting the disposition 
of property in the United Statesw Without exception, these are areas in which no 
foreign lawyer would consider rendering advice in the United States without the 

w It seems clear from discussions with foreign lawyers carrying on practice in New York and 
elsewhere in the United States that the principal limitation on the scope of the advice they 
are prepared to give is that of the professional liability potentially attendant upon giving 
advice outside their respective fields of competence. In this connection, it should be noted that 
the Model Rule, like most of the Rules currently in exigtence, requires that the applicant 
provide appropriate evidence of adequate professional liability insurance. Sa Model Rule, 
5 6(a)(ii)(B); see a&o ALASKA RULE, R 44.1(f)(2)(B); CALIFORNIA RULE, R 988(pX3Xii); 
CONNECTICUT’ RULE, 5 24E(a)(2Xii); DlSl’RICI’ OF COLUMBIA RULE, R. 46(4)(EXlXb)(ii); 
HAWAII RULE, R 145(b)(2); ILLINOIS RULE, R 7l2(0(3); NEW YORK RULE, fi 521.4(a)(2)(ii); 
OHIO RULE, 5 7(A)(2); OREGON RULE, R lO.O5(6Xb)(ii); TEXAS RULE, R XVI(bX7); c$ 
FLORIDA RULE, R 16-13(b) (legal consultant must advise clients in writing of the extent of 
professional liability insurance coverage). The imposition of such a requirement has been 
objjted to on the grounds that coverage in a significant amount may be impossible for a foreign 
Iawyer not practicing in a substantial firm to obtain; while this may be an appropriate issue for 
consideration by the licensing court or authority in the exercise of its discretion, it is believed 
that this requirement is an appropriate trade-off for the relatively non-restrictive scopeof- 
practice provisions. 

%a/ Sa ALASKA RULE, R 44.1(f)(l); CALIFORNIA RULE, R 988(p)(l); CONNECI’ICUT RULE, 
5 24E(a)(l); DlmCT’ OF COLUMBIA RULE, R. 46(4)(E)(l)(a); FLORIDA RULE, R 16-1.6(a); 
GEORGIA RULE, Q 7(a); HAWAII RULE, R 145(a); ILLINOIS RULE, R 7l2(fXl); NEW JERSEY 
RULE, R. 121-9(f)(l); NEW YORK RULE, 5 521.4(a)(2)(i); OHIO RULE, 5 7(A)(l); OREGON 
RULE, R 10.05(6)(a); TEXAS RULE, R. XVI(d)(3); WASHINGTON RULE, R. 14(e). my the 
Michigan Rule contains no provision to this effect. 

w NEW YORK RULE, 5 521.3(b)-(e); sa note 4 supra. See u&so CALIFORNIA RULE, R 988(o)(2)- 
(4); DlSrIUCT OF COLUMBIA RULE, R. 46(4)(D)(2), (3); FLORIDA RULE, R. 16-1.3(a)(2)(B)-(D); 
GEORGIA RULE, 5 2; HAWAII RULE, R 14.4(b), (c); NEW JERSEY RULE, R 121-9(e); OHIO 
RULE, 5 S(B); OREGON RULE, S 10.05(S); TEXAS RULE, R. XVI(fX2)-(4); @. ILLINOIS RULE, 
R 7l2(e)(2)-(8) (list of prohibited activities includes rendering of professional legal advice 
with respect to a personal injury occurring within the United States or with respect to United 
States immigration, customs and trade laws). 
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assistance of qualified American counsel, to the extent that they involve questions 
of United States state or federal law, and the specific exclusions of such matters from 
the scope of practice of the legal consultant therefore add nothing of substance to the 
general prohibition against rendering advice on such law except on the basis of 
advice from a member of the bar. It has not been considered desirable to incorporate 
specific exclusions of this kind in the Model Rule on several grounds: first, that, 
properly construed, the list of prohibited activities adds nothing to the general 
prohibition against advising on local law otherwise than on the basis of advice from 
a member of the bar; second, such a listing may be thought to tieate a “safe haven” 
for other activities which are not enumerated; third, the enumerated exclusions are 
generally, and unavoidably, overbroadw and fourth, the inclusion of such artificial 
and unnecessary restrictions invites, through application of the “mirror image” 
principle, the imposition of equally ill-defined restrictions upon American lawyers 
practicing abroad. 

Consistent with the foregoing discussion, Section 4(c) strictly prohibits legal 
consultants from holding themselves out as members of the bar of the licensing 
jurisdiction. The need to protect the public against unqualified purveyors of legal 
advice clearly militates in favor of such a provision. There is no reason whatever 
that legal consultants should have the right to misrepresent their professional status 
or qualifications. It as an essential premise of all of the Rules that legal consultants 
.make clear in their use of stationery and business cards, and in all other means 
through which they hold themselves out to the public, that their status is a special 
one, distinct from that of members of. the local bar. 

4. . . Use of FB 

Closely related to the “holding out” problem is the issue of the names and 
title under which a legal consultant may practice. Section 4(d) prohibits the use of 
any name or title #her than the individual’s name, the name of the law fii with 

w Perhaps the most obvious example is the prohibition contained in the New York Rule, and 
followed in essentially all of the other Rules, against the legal consultant’s “preparing any 
deed, mortgage, assignment, discharge, lease OT any other instrummt affecting title to red 
estate located in the United Statesr” NEW YORK RULE, 5 521.3019 (emphasis added). Apart 
from the fact that documents of these kinds are routinely prepared by legal assistants and other 
non-lawyers in law firms and real estate agencies all over the United States, the italicized 
language could be read, for example, to preclude a foreign lawyer from drafting, and perhaps 
even from negotiating a corporate acquisition agreement involving a multinational group of 
companies under which United States real estate would be among the assets being acquired. 
While this is neither the intendment nor the effect of the provision quoted, the fact that it is 
susceptible to possible misinterpretation is a potential source of inspiration for the adoption by 
other countries of restrictions that might not be so narrowly construed. 
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which he or she is affiliated, his or her authorized title in the foreign country in 
which he or she is admitted to the practice of law, and the title “legal consultant.” 
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The specific authorization to legal consultants to practice under the name of 
their law firms, while no longer controversial in this country, is extremely impor- 
tant on a “mirror image” basis to United States law firms established abroad, where 
foreign governments and bars have in some cases attempted to prohibit the carrying 
on of their practice under any name other than that or those of the lawyers resident 
in the foreign office* Such a requirement manifestly goes beyond what is objec- 
tively justified to achieve the only apparent purpose of such a requirement, namely 
that of ensuring that consumers of legal services can readily determine the identity 
of the lawyers in the branch office. While a requirement for disclosure of that 
information is reasonably related to protection of the public, that objective can be 
achieved just as effectively, and possibly more so, in other ways which do not aeate 
the possibility of confusion in the public mind as to whether the firm’s foreign 
branch offices are in fact part of the same firm or separate entities. 

Name recognition is an extremely important asset of firms which carry on an 
international practice, and from the standpoint of consumers of legal services 
certainty as to the identity of the firm with which they are dealing, and knowledge 
that the responsibility of the entire firm is engaged, may well be at least as material 
to a potential client as the identity of the individuals involved. Indeed, it may be 
seriously misleading to the public to create confusion as to the relationship between 
a firm and its own branch offices. 

The intent of the Model Rule, which reflects current practice under existing 
Rules, is that licensed legal consultants have all rights and obligations of members 
of the bar, subject only to the limitations and restrictions set forth in the Rule. This 
recognition of their status as members of the legal profession is appropriate in light 
of the fact that they are, by defiition,‘admitted to practice in a foreign country and is 
in all respects parallel to the treatment accorded by United States jurisdictions to 
lawyers admitted in other United States jurisdictions. Section 5 of the Model Rule 
makes this intent explicit. 

1. 

A specific issue relating to the status of foreign lawyers which has been a 
significant bone of contention in the effort to open foreign countries to American 
and other non-indigenous lawyers and law firms has been the imposition, either on 

0 
w This was one of the restrictions in the Japanese Law to which the Association objected in its 

resolution of August, 1986. 
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the foreign lawyers themselves or on the members of the local bar, of prohibitions 
against the employment by foreign lawyers of members of the bar and against the 
entry of members of the bar into partnership in a foreign law firm. This has proven 
to be perhaps the most serious obstacle to the creation of foreign offices and law 
firms with truly multinational capabilities. 

While the rules of professional conduct in most states generally prohibit 
members of the bar from carrying on the practice of law in partnership with persons 
who are not members of the barpa/ this has not been interpreted as prohibiting 
interstate partnerships, nor is it believed that such rules have ever been invoked to 
challenge the admission of duly qualified foreign lawyers to partnership in an 
American law firm, notwithstanding evidence to the effect that there are in fact 
many such partners. There are no prohibitions in the United States upon the 
employment of members of the bar by non-lawyers or vice versa. 

Accordingly, Section S(b)(i) of the Model Rule would produce no substantive 
change in American law or practice. It is, however, extremely important that the 
principle be stated in this affirmative fashion in order to demonstrate unambi- 
guously to the rest of the world that neither employment of members of the bar by 
foreign lawyers nor their entry into law partnership with foreign lawyers is prohi- 
bited or in any way restricted in this country. 

c 

Q 

Another issue which has arisen abroad but not in the United States is that of 
the applicability of attorney-client and work-product privilege to lawyers not admit- 
ted to practice in the jurisdiction in which privilege is claimedW The most notori- 
ous example of the problems encountered by American lawyers abroad in this res- 

6.w Rule 5.4 of the Model Rules of Professional Conduct provides, inter aliu, that a lawyer or law 
firm shall not share fees with a non-lawyer, with certain exceptions; that a lawyer shall not 
form a partnership with a non-lawyer if any of the activities of the partnership shall consist 
of the practice of law; and that a lawyer shall not practice with or in the form of a professional 
corporation authorized to practice law for profit, if a non-lawyer owns any interest therein. It, 
has been authoritatively determined by at least one Committee on Professional Ethics that a 
dulyqualified foreign lawyer is not a “non-lawyer” within the meaning of this rule, and there 
is no known precedent to the contrary; nor is there any valid policy mason for a contrary inter- 
pretation so long as the foreign lawyer is subject to professional regulation and discipline com- 
parable to those imposed upon members of the bar of the jurisdiction in quektion. This would, of 
course, automatically be true of all legal consultants licensed in that jurisdiction under a Rule 
conforming to the Model Rule. 

Q 

G 

w There is no reason to believe that this is not in fact the case in any jurisdiction in the United 
States. Of the existing Rules, however, only that of California explicitly recognizes that 
professional privileges apply to legal consultants as well as members of the bar; see 
CALIFORNIA RULE, R. 988(p)(2). 
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pect is the decision of the European Court of Justice in AM 6 S Europe Ltd. v. 
Commission,W wherein it was held that attorney-client privilege applied only to 
communications with members of the legal professions of the member states of the 
European Community. Future efforts to persuade the European Community insti- 
tutions, as well as foreign governments, to take a more global view of the legal 
profession will be strengthened by an express recognition in the Model Rule that 
foreign lawyers are covered by professional privilege to the same extent as other 
United States lawyers. 

Accordingly, Section 5(c) of the Model Rule makes it clear that the attorney- 
client privilege, and the related work-product doctrine, apply to communications 
between legal consultants and their clients, and to the work product of legal consul- 
tants, respectively. These aspects of privilege are fundamental to the attorney-client 
relationship. The privilege belongs to the client, and there is no reason whatever to 
exclude from the operation of that privilege communications with, or the work 
product of, a licensed legal consultant. By application of the rules of professional 
conduct of the licensing jurisdiction, as well as under the corresponding rules of the 
foreign legal profession of which he or she is a member, the legal consultant will 
have a corresponding duty to preserve the confidentiality of client communications 
and information. 

. . F. vovlslq~lg 

Section 6 of the Model Rule makes it clear that a person licensed to practice as 
a legal consultant will be subject to professional discipline in the same manner and 
to the same extent as members of the bar. Section 6(a)(i) provides that a legal consul- 
tant shall be subject to the control of the court having responsibility for attorney dis- 
cipline and, in particular, to censure, suspension, removal or revocation of his or 
her license. Subsection 6(a)@) requires the legal consultant to file with the court a 
written undertaking to observe the applicable rules of professional conduct, appro- 
priate evidence of professional liability insurance in such amount as the court shall 
prescribe, a written undertaking to advise the, court of any change in circumstances 
affecting the legal consultant’s eligibility for licensure as such and a duly acknow- 
ledged instrument designating the clerk of such court as his or her agent upon 
whom process may be served. Section 6(b) contains detailed provisions for service 
upon the clerk. 

Taken together, the provisions of Section 6 are designed to ensure that the 
legal consultant will be subject not only to the disciplinary powers of the court 
having responsibility for same but also to private civil suit in a United States court 
for any failure to observe established standards of professional responsibility. These 

!%I Case No. 155/79, [19821 ECR 1575,[1982] Ch4LR 264 (ECJ). 
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provisions are, of course, supplemental to the foreign rules of professional conduct 
which apply to the legal consultant as a member of a foreign legal profession. 

Rules adopted in most jurisdictions contain no provisions regulating fees to 
be paid at the time of application for a license as a legal consultant or upon renewal, 
annual or otherwise, of a legal consultant’s license, leaving the determination of 
such fees in the discretion of various authorities or entities, named or tmnamed.W 
Of those which address the amount of the fee, some specify a particular amountW 
and others establish the fee by reference to those paid by applicants for admission to 
practice,W in the case of application fees, and those paid by members of the bar of 
the lickrising state, in the case of renewal fees.W While most of these are 
reasonable, at least one state has established multiple fees that appear far higher 
than would ap-pear to be required to cover any conceivable processing costs and 
bearing no relation to the fees charged to persons applying for admission to the bar 
or renewing their licenses as suchzY 

This kind of provision undermines the ability of United States lawyers to 
object to the establishment of excessive fees for registration as a legal consultant, 
which is one device that has been used to deter American lawyers from seeking 

w The California Rule, for example, leaves the determination of renewal fees for determination 
by the State Bar; see CALIFORNIA RULE, R 988(i). 

w See CONNECIXXJT RULE, 5 24C(a)(2) (application fee of $500); DISDUCI’ OF COLUMBIA 
RULE, R. 46fc)(4MBI(lXb) (application fee of $350); OHIO RULE, 5 2(A)(l) (application fee of 
$500); TEAS RULE, R XJ!l(e)(l), (2) (application and renewal fees equal to amounts charged 
by jurisdiction of admission of applicant for Texas lawyers in reverse situation, but in no event 
less than $700 for application and $150 for renewal). 

w See WASHINGTON RULE, R lrl(b)(l)(viiiI (admission fee equal to that paid by person apply- 
ing to take bar exam). The Hawaii Rule provides simply that the cost of a report or character 
investigation, if any, shall be borne by the applicant; see HAWAII RULE, R. 14.2(a). 

W See FLORIDA RULE, R 16-1.4(b) &gal consuitant required to pay annual renewal fee equiva- 
lent to annual dues paid by members of the Florida Bar); WASHINGTON RULE, R lrl(c)(lI(ii), 
(O(2) (legal consultants required to pay annual dues to the integrated Washington Bar at the 
rate applicable to members having practiced more than 3 years). 

W See GEORGIA RULE, 5 4(b) (application fee for character and fitness determination to be 
established by Fitness Board but in no event less than $3,000); id., 5 5(b) (application fee for 
license to be established by Board of Bar Examinersbut in no event less than $75); id., 5 6(b) 
(license to be issued upon payment of the “usual fee” to the clerk of the superior court). 
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foreign practice rights.ZU To make it clear what is expected by way of reciprocity in 
this regard, Section 7 of the Model Rule makes it clear that application fees to be paid 
by individual foreign lawyers are not to exceed those paid by lawyers from other 
States seeking admission on motion, while renewal fees are to be no greater than 
those paid by members of the bar of the licensing State. 

Rules adopted in some jurisdictions have required regular renewal of the 
licenses of legal consultants.ZU To the extent that’such a renewal is a purely mini- 
sterial requirement created for administrative purposes, it is not in principle objec- 
tionable. However, it would be unduly burdensome to require legal consultants to 
demonstrate repeatedly that they qualify for licensure under Section 1 of the Model 
Rule. Accordingly, the Model Rule requires that the applicant must establish his or 
her qualifications to the satisfaction of the court only once, at the time of initial 
application, and not in connection with any renewals. 

Section 8 of the Model Rule is included to make it clear, nonetheless, that the 
license may, and indeed must, be revoked if the court determines that a legal con- 
sultant no longer meets the requirements for licensure set forth in Section l(a) or 
Section l(c), even if there are no grounds for disciplinary action in the licensing 
jurisdiction. This is appropriate and necessary because the licensee’s qualification as 
a legal consultant is derivative from his or her status as a member in good standing 
of a foreign legal profession, and any change in that status ipso facto removes the 
basis for his or her licensure as a legal consultant. The legal consultant would be 
affirmatively required by reason of the undertaking referred to in Section 6(a)@)(C) 
to advise the court of any such change. 

L . for Waiver of the 

Section 9 of the Model Rule permits the court responsible for licensing of 
legal consultants, upon application and in its discretion, to vary the.application of or 
waive any provision of the Rule where strict com$iance would cause undue hard- 
ship to the applicant. This again reflects the need for flexibility in the face of the 

W In the United Kingdom there are no fees to be paid in connection with the obtaining of the 
consent of the Law Society to the issuance of the class of visa required to enable a United States 
lawyer to establish professional residence in London; however, if the law firm with which the 
United States lawyer is affiliated wishes to add a partner who is an English solicitor, all 
partners in the firm, regardless of location, must register with the Law Society and pay a 
substantial registration fee. The result can be annual fees for the law firm in excess of $lOOJ)OO. 

W See CALIFORNIA RULE, R 988(i); GEORGIA RULE, 9 5(d); OHIO RULE, 5 8; TEXAS RULE, 
R. XVI(d)(l). 
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broad range of factual circumstances that may conceivably arise, regulated by the 
court in the exercise of its sound discretion. 

v. 

A Model Rule for the Licensing of Legal Consultants is sorely needed, not 
only to provide considered guidance to those states that are now considering or may 
in the future consider the, adoption of such Rules, but to enhance the opportunity 
for American lawyers and law firms to develop transnationalpractices on the basis 
of broad reciprocity and mutual respect for the qualifications of members of recog- 
nized foreign legal professions. The way in which foreign lawyers are regulated in 
this country has a dual impact on the competitive position of American lawyers and 
law firms in a global economy. First, it directly affects the ability of American firms 
to add to their ranks lawyers qualified to practice in other jurisdictions, which is a 
prerequisite to the establishment and expansion of truly multinational practices. 
Second, it produces an indirect effect through the “mirror image” phenomenon by 
which arbitrary and unnecessary restrictions in the Rules adopted by various states 
are seized upon as an excuse for the imposition of similar, or even more stringent, 
restrictions on American lawyers abroad. In order to obtain fair treatment abroad, 
we must be in a position to accord to foreign lawyers and law firms the possibility of 
carrying on their practices in the United States, subject to the same scrutiny, regula- 
tion and discipline as members of the bars of the United States but unencumbered 
by unnecessary and even protectionist restrictions, on a basis of full reciprocity. 

The proposed Model Rule follows closely a Rule that has been in effect in 
New York for nearly twenty years, the operation of which has resulted in no signifi- 
cant problems and considerable benefit to the development of New York as a center 
of international legal activity. Under the Resolution, the Association would urge all 
United States jurisdictions to consider the adoption of rules for the licensing of legal 
consultants and would commend to their use the Model Rule incorporated in the 
Recomendation that this Report .accompanies. We believe that this is an issue upon 
which uniformityof approach among the states is of critical importance. We further 
believe that the interests of the United States legal profession are not and should not 
be conflicting. 

After years and even decades of relative inaction and inertia on the part of the 
legal profession in the face of rapid changes in the structure of the global economy, 
the face of the legal profession is now being altered at a stunning pace, not only in 
the European Community but elsewhere throughout the world. We have a small 
window of opportunity to influence that change. If we fail to do so, the process will 
unquestionably go forward without us, to the great detriment of the American legal 
profession, which has long been the world’s leader in the transnational practice of 
law, and to the disadvantage of United States economic interests as well as of 
consumers of international legal services worldwide. It is thus not only appropriate, 

-28- 



c 

but indeed essential, that the Association take the lead in establishing a coherent 
and forward-looking model for the regulation of foreign lawyers in this country. 

Respectfully submitted, 

c Louis B. Sohn, Chair 
Section of International 
Law and Practice 

January 1993 
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VIA FAC!SIMU& 

December 6, 1991 

Mr. Talbot D'Alemberte 
President 
American Bar Association 
750 North lake Shuaw Drive 
Chicago, HL3,imais 60611 

Dear Mr. D'We3nberte: 

Exhibit B(1) 

umJIT80’8TAT8l DlPARTMIlYT OF GOYMIRCE 
homotionrl Trod0 Mminirtratlon 
Weehlnnton, D.C. 90930 

Under l@sl.ation mance enacted last year, future aca~as to the 
French leg&E. eerv~gm.msr~et’“for U.S. lawyera will ba restricted. 
U.S. Governn&h%~gencirs have considered various responses to 

..---.. .,,.AWKB~~'D;'S, interests and we would welcome A,BA comments on the 
L;ti proposal outlined below. 

c ; 

In the past, U.S. lawyers in France who wished to advise on U.S. 
and international law could do so by registering to practice as 
canseils iura Under the new legislation, such U.S. 

_ . lawyers will have t: be qualified to practice French law as 
French avocats. The legislation W"grandfathersM as (new) avor.ats 
U.S. lawyers who are registered as m as of 
December 31, 1991. 

Lawyers not now registered ap cons+ila iurw will be 
admitted into the new groferrsion of avocat on the basis of 
reciprocity, which is not satisfied by jurisdictions in the 
United States, U.S. lawyers will be required to either (a) 
affiliate themselves as a coll&oratw (%ollaborator@t) under 
the supervision of an gvocat or (b) successfully complete the 
final examination portion of the gertifioat U attitude a & 
m d'avocat (the VAPA~~) to be gualif;ed as a new am,. 
These requirements are tantamount to the exclusion of non- 
established U.S. lawyers from the foreign legal consultant market 
in Prance. 

various options could be pursued to‘advance U.S. interests in 
light of the French legislation, We propose, for the time being, 
to seek resolution of this issue by placing increased emphasis on 
it in negotiations with the European Community in the Uruguay 
Round. ,' 
Prior to*this fall, the Community showed little interest in trade 
obligations regarding foreign legal consultants. Reaently, 
however, the Community submitted a Uruguay Round services offer 
which includes coverage of foreign legal consultants (albeit with 



This change in the Communityts posture may open an avenue for 
rssolving questions of access to France, a8 ~511 as other EC 
member states. In return for conceosions the Community may 
provide us, we would hays to be l;lrsp,ared to consider increased 

L-J * -..acc ss for European farsign legal consultant5 to the United 
S'%s 5 -4ais may involve ,expanding the number of U.S. 
jurisdfution?Tqtmd.the twelve that currsntly provic¶a for 
foreign legal consultar& a8 well as providing increased access 
to certain U.S. tribunals (such as the Court of International 
Trade.) 
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reservations whioh may sustain Franae’s new legislation). In 
addition, ths Community has requostsd inarsased aacsss to ths 
United Stat56 for Europaan lavysrs to advise on their home 
country and intematimal law. 

c 

Our primary interest now is to securs market access for U.S. 
lawyers to practice U.S. and international law, including 
European Community law. Our proposed strategy does not preclude 
recourse to Other alternatives if the Uruguay Round negotiations 
are not successful. Nor does it precluds additional effort5 to 
sscure access for the practice of domestic law in Europe by U.S. 
law firms. 

We havs bilateral Uruguay Round consultations with the Community 
scheduled for December 16. ABA comments would b&welcome at any 
time, but would be especially hslpful if receivsd before Deaember 
13. In particular, we want to know the ABA’S views on: 

o the adequacy of our proposed Uruguay Round actions to 
addrsss your concerns: 

o the fsasibility of increasing the number of U.S. 
jurisdictions with forsign legal oonsultant rules; and 

o the expansion of non4J.S. lawyersg access to federal legal 
fribunals, such as the Court of International Trade. 

Most importantly, we would appreciate knowing whether the ABA 
would support a strategy which call5 for increasing the number of 
jurisdictions with foreign legal consultant rules. 

Sincerely, 

Peter Allgsier Linda F, Powers 
Assistant U.S. Trade Dsputy Assistant Secretary of 

Representative Commerce for Services 

I 
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L HARD COPY Exhibiy B (2) 

AMERICAN BAR ASSOCIATION 
OFFICE OF THE PRESIDENT 

TALBOT D’ALEMBERTL 

c 

AMERICAN BAR CENTER 

750 N. LAKE SHORE DRIVE 

CHICAQO, iLLlNOlS 6061 t December 13, 1991 
TELEPHONE. 312/988-5109 

ABA/NET ABA 0ALEMBERTE.T 

Ms. Linda F. Powers 
Deputy Assistant Secretary of 

Commerce for Services 
United States Department of Commerce 
Washington, DC 20230 

Mr. Peter Allgeier 
Assistant U.S. Trade Representative 
Office of the United States Trade Representative 
Washington, DC 20506 

Dear Ms. Powers and Mr. Allgeier: 

Thank you for your letter of December 6, 1991, requesting the views of 
the American Bar Association concerning the proposed positions and 
approaches of the United States Government to the treatment of legal 
services in the Uruguay Round of the GATT. 

As you will no doubt appreciate, it has not been possible within the 
relatively short time available prior to your requested response date of 
December 13, 1991 for the Association to make any sort of formal 
determinations as to its position regarding the precise points raised in 
your letter, which are not specifically addressed in any 
previously-adopted policies of the Association. However, I believe the 
Association has in recent years taken a relatively consistent approach in 
various contexts to the general questions that are involved, and I 
accordingly believe it is possible to extrapolate from the history and 
policies of the Association to give you a relatively clear sense of the 
Association’s position. 

The Association has consistently supported efforts to promote market 
access for legal services at the international level, and we have 
expressed our concerns about protectionism in the regulation of the 
practice of law on various occasions. In a resolution adopted in August, 
1990, the Association affirmed its support for the European Community 
(EC) program for the development of a Single Internal Market but at the 
same time cautioned that the Community should not impose or permit 
restrictions upon the delivery of legal services that are not objectively 
required for the protection of the public. I believe it is fair to say 
that the recent French legislation to which your letter refers, which 
effectively eliminates the long-standing possibility of practice by U.S. 
lawyers as legal consultants, goes beyond anything that is objectively 
required for the protection of the public. 
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The French government argues that the new law is in fact more liberal 
than a legal consultant rule in that it permits foreign lawyers to become 
full members of the French bar. However, as you have noted in your 
letter, it seems likely that the examination that U.S. lawyers will be 
required to take to qualify for admission may have the effect of 
excluding U.S. lawyers who seek in the future to establish in France, 
while lawyers from other EC member states will, under the EC directive on 
the recognition of diplomas and other professional qualifications, be 
subjected to much less demanding requirements. Although the Association 
has not in the past taken any position regarding the legitimacy of 
requirements for admission to full status in a foreign bar, we do 
strongly oppose, and would urge the United States government to continue 
strongly to oppose, the imposition by France or any other EC country of 
conditions to the admission of U.S. lawyers to the legal profession of 
that country which are more onerous than those applicable to members of 
the legal professions of other EC countries. Any differences in such 
admission requirements should, in our view, be limited to those that are 
objectively required for the protection of the public. 

As we understand it, what you now propose to do is essentially to deal 
with this issue indirectly, in the context of the Uruguay Round, by 
urging the adoption of measures which would afford to U.S. lawyers the 
right to practice within the EC countries, including France, as legal 
consultants. Assuming that this does not mean that the United States 
government would in any way be acceding to the imposition of 
discriminatory standards for the admission of U.S. lawyers to full 
membership in the French or other EC legal professions, I foresee no 
difficulty in the Association's supporting your proposed approach. 

In 1985, the Board of Governors of the Association, on the basis of over 
a decade of experience with legal consultant rules in New York, expressly 
supported similar rules that were then being considered by, and were 
subsequently adopted by, the District of Columbia. Another recent 
indication of the Association's approach is to be found in the resolution 
adopted by the Association's House of Delegates in August, 1986 
concerning the implementation of the then newly-adopted Japanese law on 
foreign legal consultants. In that resolution, the Association welcomed 
the adoption of the law but urged the Japanese government to minimize or 
eliminate by regulation certain of the more restrictive features of the 
law, and the United States government has for several years adhered to 
the same position in negotiations with the Japanese government. 
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As you know, our mutual efforts vis-a-vis the Japanese have met with only 
partial success. However, based upon our experience in that difficult 
situation, I feel I can say with considerable confidence that the 
Association will support an approach to market access in the Uruguay 
Round based on the legal consultant model, provided that the following 
five issues are satisfactorily resolved: (i) the scope of practice 
permitted to U.S. lawyers: (ii) the ability of U.S. law firms to 
establish and operate local offices under their firm names: (iii) their 
ability to operate those offices as branches of the firms themselves, 
rather than through separate entities: (iv) the ability of U.S. firms to 
employ local lawyers: and. (v) the ability of U.S. firms to admit local 
lawyers as partners. In addition, the foregoing presupposes a 
satisfactory resolution of the matter of access by U.S. lawyers to full 
membership in the legal professions of EC member states on a basis no 
less favorable than that accorded lawyers and firms from other EC member 
states. 

With respect to the scope-of-practice issue, we will be particularly 
sensitive to the fact that international practice frequently involves the 
giving of advice on matters which may be affected by more than one legal 
system. We would certainly strongly concur with your position that U.S. 
lawyers should have the right to advise on matters of European Community 
law as well as U.S. law and international law. I believe we would 
probably go further and say that U.S. lawyers should be restricted in the 
giving of advice on the law of third countries, i.e. countries other than 
the United States or the host country, only if and to the extent that 
lawyers admitted to practice in the host state are similarly restricted. 
There is no identifiable public interest which is served by 
discrimination between local and foreign lawyers in this regard, and 
there are good reasons grounded in the practical requirements of 
international practice to resist any rule that would unnecessarily 
subject U.S. lawyers to disciplinary measures or even criminal penalties 
for giving advice as to matters on which third country law may have a 
bearing. We, of course, recognize the legitimacy of reasonable 
restrictions on the giving of advice on the law of the host state so long 
as they are reasonably related to the public interest in ensuring that 
domestic consumers of legal services receive advice having proper 
professional competence as its source. In our view, a reasonable 
restriction is a requirement that such advice be based on the advice of a 
lawyer qualified to practice in the host state. 

As to the feasibility of increasing the number of U.S. jurisdictions that 
have legal consultant rules, the recent indications are that a number of 
additional states are becoming interested in adopting such rules as 
international legal practice becomes more prevalent throughout this 
country. The Association is currently working on the development 
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of a Model Rule for Legal Consultants which would take into account the 
provisions of the legal consultant rules of the twelve United States 
jurisdictions now having such rules and which, if adopted by the 
governing bodies of the Association, would be commended to the 
consideration of state bar associations. My sense of the current 
situation is that the reason many states have not yet adopted legal 
consultant rules is not that there is any identifiable resistance but 
rather that there has been no perceived demand either from foreign 
lawyers or from indigenous law firms for the adoption of such rules 
outside the principal business centers. This does not, of course, mean 
that opposition might not develop in some jurisdictions if efforts were 
in fact initiated to obtain adoption of legal consultant rules, but 
recent experience suggests that this is unlikely to be the case in many 
states or in any of the states in which one can imagine foreign lawyers 
having a serious interest in establishing practices as legal 
consultants. In any event, I feel certain that, if a workable legal 
services agreement could be concluded with the European Community, 
whether in the Uruguay Round or otherwise,. the Association would actively 
encourage and assist the states to adopt rules that would comply with 
such an agreement, and I believe that a large number of the states would 
respond favorably, including those with existing rules which might not 
strictly comply with all the requirements of the agreement. 

Finally, with respect to the question of access by foreign lawyers to 
additional federal legal and administrative tribunals, I suspect the 
position would tend to vary with the nature of the tribunal and the 
subject matter of its work. As you may be aware, the Association adopted 
a resolution in August, 1990 in which it recommended that the rules of 
the Federal Trade Commission (FTC) be amended to permit foreign lawyers 
to practice before that agency on a basis of reciprocity, and the FTC has 
indeed adopted a rule change along those lines. Your letter mentions, as 
an example of another tribunal to which the same approach might be taken, 
the Court of International Trade (CIT).. I am not entirely sure that 
admission to practice before the CIT would be of great interest to 
foreign lawyers, but on the other hand I do believe there would be 
considerable interest in the possibility of practice before the 
International Trade Commission (ITC) and the International Trade 
Administration of the Department of Commerce (DOC) in such matters as 
anti-dumping and countervailing duty cases. The argument for permitting 
foreign lawyers to appear before the ITC and the DOC in such proceedings 
is at least as strong as in the case of the FTC; the subject matter is 
regulated in large part by international agreements, and at the same time 
the parties are generally sophisticated commercial entities, many of them 
foreign companies, who do not require special protection as consumers of 
legal services. Indeed, I am advised that one of our committees is 
currently developing a.position in support of such an amendment to the 
rules of the ITC. On the other hand, I can imagine that there would be 
fairly strong resistance, at least at the present time, to permitting 
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foreign lawyers to appear before the Immigration and Naturalization 
Service, to pick one obvious example, given the nature of the clientele 
and the concomitant risk of abuses. Subject to this caveat, however, I 
believe you will find the Association generally supportive of initiatives 
along these lines. 

I want to emphasize again that the Association has taken no formal 
position on the precise questions you have raised, and they are of 
sufficient importance that approval of the House of Delegates would be 
required if it were to do so. Nonetheless, I believe the various 
positions the Association has taken in respect of slightly different but 
analogous questions affords a reasonably reliable indication as to the 
Association’s general policies relating to these questions. In any 
event, I hope you will find this response useful in providing a general 
sense of the Association’s overall attitude toward these questions and of 
the particular aspects with which the Association will be most deeply 
concerned. 

We very much appreciate your soliciting our views on this important 
subject and hope you will not hesitate to let us know how we can be of 
help as your work progresses. 

Yours very truly, 

Talbot D’Alemberte 
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Ministry of Justice 

Judicial Systed and Research Department 

Gaikokuho-Jimudengoshi Qualifications Examination Sect ion Exhibit C(1) 

l-l. Kasumigasekf: l-Cholue, Chiyoda-ku 

Tokyo 100 , JAPAN 

Telephone: (03)3580~4111 Ext. 2351 

FAX : (03) 5511-1205 

Mr.stcvcn c. Nelson 

Past Section Chair, Council Member, Chair, 

Transnat ional Legal Pratt ice Cod t tee 

Dorscy & Wbi tncy 

2200 First Bank Place Bas t 

Minneapolice, MN 55402 

January 6.1993 

Re: Speaker for the Study Conmission on Foreign Lawyers Issue 

D 

Dear Mr. Nelson 

c 

G 

As you know well, Japanese Ministry of Justice and ‘Japan Federation of Bar 

Associations established the Study Commission on Foreign Lawyers Issue last 

sunwr and have had four maetings on once a month basis so far. 

This Study Comission is scheduled to submit a final report with regard to 

the five requests raised by the U.S. A. as well as EC so as to help MOJ and JFBA 

find a solution to this difficult prnhiea Needless to say. we understand 

that what are particularly being coucerued about are the prohibition on foreign 

lawyers hiring Japanese fawyers. or forming partnerships with them 

On the 27th of January will the nexl meeting (the fifth meeting) be held 
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at which we arc hoping some clicnto or prosiective clients for a foreign legal 

consultant (Gaikokuho-Jimu’ Bengoshi) will present their views toward this 

foreign lawyers issue. Following the next ‘meting, we will have the sixth 

meeting on the 23th of February and the seventh meeting in March We are 

planning to ask some Gaikokuho-Jimu Bengoshis or those foreign lawyers who are 

not Gaikokuho-JiPru’Bengoshis from both the U.S.A. and UC to present their views 

c 
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on. this issue at either the sixth meeting or the seventh meeting, , 

We would deeply appreciate it if YOU would kindly recommend some 

appropriate representatives from U.S. lawyers (whether or not Gaikokuho-Jimu 

Bengoshio) to us for one or two prospective speakers who will be able to present 

their complaints, requests and views of the U.S. lawyers’ side most persuasively 

tb the nembers of the Study &mission. 
‘. 

Since we have not so much time to prepare for the sixth meeting or the 

seventh meeting, we would like you to try to contact some appropriate persons as 

soon as possible. 

Besides, written submissions from U.S. lawyers on this ‘issue are also 

welcomed by the members of the Study Commission. 

Lastly allow me to add that Mrs. Janow, Deputy Assistant US Trade 

Representative for Japan and China suggested to us that we should contact you 

for this purpose. If YOU have any questions, please do not hesitate to ask me. 

Sincerely yours, 

Nobuhisa ,Toda 

Chief 
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: Mr. Peux D. Uyenhaft 

FAX NO. : 508-6200 . 

SscxION OR NAm : 
, 

FROW : SECTION Poritical NAHE Kunihfko Sakaf 

G pm : January 27, 1992 ~11g : 2:42PM _ , l , 

7_ t XNCLUDING TRIS COVER ihGE 2 
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-s : Enclosed please find a questionnaire. 
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The Ministry of Justice and japan Federation of Bar 

Association are now discussing the change of their itinerary 

and I will let you know as soon as I hear from them. 
4 

Thank you for your k&rid aseistanca. 
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a Questionnaire . . 

1. perher or nor 8 forriun lever licrnred to pr8ctice ss 8 forelpa 

IegaX conrultakt in the Stare is gernrllLcrd to Iurm Y prtrnrrabip 

with a local lrwrr of the State 

On tho rrsumption rhrc such’partnershlp is not permirrible, iu I 

forrfgn lawyer who’ie lieonsed to ,p,~scrice 8s I f&reign legal consulrrnr 

In the Stare alro piohiblted from rheting the fee8 ai orhar pr~flta 

which a parrieula+ lmvyer a! zhe Stare gain8 lor the prratlee of leea 

‘businesr 3 mat hbout office ehartng or business collrborrtion 3’ 

On the asswnpt+oP r4aat rue& oarsncrrhi~ I8 pcrmirribla ~lrere answer 

the folloviag queCtlon8 which rriate to the 1lmlI~tionr imposed on it. 

In tho local lhwyrt of rho State (or DQ wba ha8 rnttred Into 

partnership with ? forelm lawer licensed to Practice as a foreign 

legal consultant ia thr Stats permittsd to hrndlo the legs1 lurinors 

concerning the IsWur of the StrCo ? If that la permissible, rrrn’ t there 

my 1 imi rmtiono ianpoord on it ? 

For examolc, lsn’at there such iimltatlon that thr liW!rer of the Srrta Is 

nat prrmittod to provide legal rervice directly to clienta ? 

2, Whcthrr or nor’r loreign lawyer licensed to practicr as a foreign 

lagrt consultant fn the Stare Is prrmittod to smploy a local lawyer of 
aihs State 

Assuming that l ueh employment ii pcrmlsrible, pla’oae notify ua whethe; 

u foreign lawyer Cdmittrd at”8 foreign legal consultant is pcrmitzed to 

employ a Iacal layyor of the State even when the foreign lawyer is 
. 

practiolng by himeelf (or anly with othea iorsign lawyer4 or aaiy when 

ho is DrucLicLltg in oatraarship with a Local laoryer o! the Scrtc. on the 

resumption that o&h partnership it prrmissibld 

Granted that the employmcni of 8 lawyer 01 tba State is permlsslblt, 

ir tha Store lavye~ thue employed perxaitted to hand10 the legrl burlnear 

concorning the laws of the Stat@ 7 And if thae fs p~rnrlrsible, isn’ t 

tAkrr any limltarfnn lmpoaes an it 3 AIsa whoa r&e local lawyer of the 

State employed by’th@ foreign Lawyor can and do handle rho legal burintrr 

concerning the laws of tBe Stare, lsn’ t chcrc such,llmitrrlon that the 

Zoraign lo~yet who io his employer is not allowed to djroot or .~~pervioa 

the State lawyar (that 18, whan tha Stato lawyer who is er11p1oyrU handler 



the lrw;lrs of the s'trtr, Ott17 8AOthtr lOCal lUWt? a! tho State who 1s fha 

partner of Lhr fo?elpn loWYer tt DcrmirEed Lo dlrrct and ruprrvise tha 

St8tr lawyer 8sn+m? 

3. timit8tioa on ‘the gluuor where a foraim lawyer rhoul4 have the 

experitmce of ‘lrral burinrrr to be rdmirted to practfoo oa l forrign 

legal consultant In thr State 

As regards the oxporleneo of leg.81 bu8iao88. which 18 one of rhc ’ 

rcqufrcmcntr for a foudfsa IawYec t* 01 rd11li1Lvd ho Or8clicc a8 a 

foreign lrgal consultaar is the Star), are rhrro oay \imitationr on the 

pl~ccr where be had @ueh oxpcri’crncr ? I 

In other Words. Is thu number of year8 of his experience la a country 

other than hi& hobe country or IR tho’Unlted Ststor couatoblo ? (that is, 

as for Y Japanese lawor, IS tha number Of Ybrrr of hi8 rxperiance 

oursidr Jrprn c.ounrabla or is it not ? ) If IO. what is the maximum 

number of years of such expsriencb fhat Is counrrblr ? 

4. ~t~~itatlon fmpor@d 00 a farai$a la~@r Crogardleso of whether he hlrr 

the qublificrtien al prictlclng as 8 for6igA lagal cunrultant Ln rho 

State) reDrarcarlng a client In arbftrrlion procedure In the Strto 

Qlreee eee the qucstionr in the attached paper) 

5. Please notify UI oi the nUJnbrt of the foreign 1aIyers who h8Vd b&n 

Iiernsod to practice aa a foreign legal conrultant in zho S~ato wlrh 

their nationality. and the namc?s afche cuuutriur whrro ZhrY WGCO qualiilrd 

as lawyers. 
. 

c 

D 
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When thora rcrturlfy oxirtt any law firm 01 18~ office wharr a 

foreign lawyer licensed to prac’ticc in thr State o’r DC (a~ a 

foreign ~epol’ooa~ult~at) hrr tarmrd 8 prrtnarship with or 

employed Y lowyvr uf rhu State aCj : 

How are the: fotrign lwysr orrd the State lawyer handllnp t&air 

bUlfneSl acrurlly 0 

If t&e limitrrians as mentionad ia 1 or 2 of thr Queactonnrlro 

are imposed what arc they doing to comply with suck limitations? 

Whether or not the;! cxlarr rnY syvtrmwherebY to ensure that 

a fortlgn lawyer 6ees nor hondie fader81 1~wr or the laws of 

the Gtoto whqc he Ir lltcnrad to prrctlco 

G 

G 
. . 

’ . 

L 



Additonrl aueitiono 

c 1. Recent trrndr of grofasrlonri ethic8 of practicing attorney6 

(3 Ara &herc*any r;hanr(es SUUII lrr the moral acnee of Bracticing 

attorneys which anci prevoilrd purruant co the frequent oceurronca 

Of hi ch h in’pbrticular, 

c * 
Ifa tti;b day8 of Ptraidurrt Rbagsn urad Bush? 

cb) Whather or riot it i8 permisriblr to provide rorvfces beyond the 

SCODC of the field in vhlch thw rpeclrlire. 

2. Actual con;¶tLon of pro hono public0 at law rrrmr or \nw otiieea 

a. P~~zM, if &Y, of frwr firms (law o%Zices) LO. sstablirh their 

brrnchoo in r&err other than Japan, in prrticular. in Europe. And 

the rctual condition’ of tho aetivltior boinr dono by law flrqr 

6;~ offices) at the branches which they have already esrabllshcd 

4. Recent movement of (La.4 changing tha rpstem of foreign lepal 

conrul t8Rt. * 

<a> The reasons why WA rdoptrModa1 Wulrs for the Licenrins of 

Legal Conrult~cts” 

c 

G 

lb) Are chere.any posslbiliry that the Rules be edODtad BY me 

rrrpoative rtAtrr? 

8. The realms why rha ioreian Iopal consultant rules Which ar$ 

anforcad in some (tator raquirr tbo praccfcing experience that is 

for 82 least rive of the reven yeara immcdirtrly Oreceding Onb'S 

applie8tion 

c 

c 
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In Japan. undrr Article 72 of thr lirlrtoshi L&w Brrariaing 

Attorney Lad. a8 oorron other ‘thra I bengothi (practicing 

8ttornay) is:prrmfrtrd to rnuogo !a the practice of law by 

gf’ving legal 8dVice, providing lrgrl reprrrcnrrtioa, 

arb(tr8tins artCling diaputar amicrbly or Derlarming any like 

acta for other persons in reuard ta l@grl,ersec, for pryraont and 

as an ~ecuprrlon C!rr 8 rrpeatod rnd continuous manaerl. rnd rbr 

rgpraaaatatton o! ctirats in rrbltration ~rae~duta is within 

tho scope of tbi8 Drohibirioa. Therrlore, no porton orhmr than 

a bengashl is allowed CO do it for tbo purpore of receiving 

remuneration vi&h Intenrton to dn it rrpeatodly and/or 

conr inuous 1s 

wowcvor, Under thr Spsaibl Maarurar LW cancCtn~ns Lhe 

Handlisrg of Legal Buainras by Foreian Lawyers. (L foreign lawyer . 
licensed by the Minister of Justice ZIS a ~r~kokuho-Jieru-ben~orhl 

and rcgisrcrtd with the Jrrprn Feaerarlon of Bar Associations it 

nut subject to the swp1icution o? the provfslons of Article 72 

of the Benpoihi Law @rocTicinp Attorney bati under Article 6 

Paragraph 2 of the sunu’law. so he io prrmlttcd to represent cllanz.8 

in rrbltrattqn ~roctdurr for the purpose of iec&IVin& ramunerac.ion 

aa part of hi;r burin@orwhsn Lhr lava or the cactntry of his primrry 

qualfflcrrlon (Article 2 I rem (3 of thr Gpcciol Miarursr Law 

mentioned rbove) or dcsignotad laws CArticle 2 Item (81 of the sama . 

lacJ) ~VO tha :brrslc 18~s (Iowa daslgnrtod by piivrtr International 

law rnd opplfad to 8Pecific Intetnntion8l regal rela~lons) Ior 
. 

maltfng that particular arbitration 

In rhlJ rexar& the Ministry of Justica would 1Lke to be 

inlormrd of the following matters in several States of rhr 

USA 
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G t. 1s there sueh:~imitrtian that 00 3elsan o!her’tbszr 8 prnaticing 

attorney fe sllo+sd to reDresent o:Ilients ? 18 a ‘!o?ei#n 18~96, permf rrrd 

’ 10 ‘rapterrar elientr ? 
,;* 

18 it true rhit wbrthor o? 110l Y ?Orolob 1bVyst i8 pbrmi trod to 

L reprerent ulientd In arbitration procrdura dopenis ueon whether or ngr ht 

Is Jicansrd to p~octieo under the Strto retiul8tlon.s eonearning torefgn 

legal con6uItrntti: in tile Jrste ma regist~rod*ss rueh lawyer 0 

AiS& is Jt tiur that whetha? ot’not a forsign lawyer is pe;mitts;l to ’ 
c reptraenr clients~ fn rrblrrirton ~rocsduta drponir upon thr IIWS on which 

tbc orocrdurs Is bared. that is, it drpondr wan .wbctbrr rucn brrlc lswt 

srs the 1~~s of the couatrp of his prilurr$ qur1111’icsrio’n or thr lows of, 

G 
the United Ytater Ccouafry whcrc the arbitration is mado) or those ‘bt s 

’ third oouatrY ? 
I 2. What about rcpkoraatinu s elidnl In arbitration pracodure as a 

brrsinssa oz as aa; occuparton (142 the PU~DOSS of receiving remuncra~ion 

D . in R repaatad sad; ~Omtin110u8 JTWIU~C~) ‘? AS LU LhlS POlnt. is 0’ lO?qign 

lawyer trestcd ditterenrlu from s citizen in general ? 

3, Xnclaantally, RS reartdr (1) ana (2) aboVo, is thQr0 rnY diifsrencn, 
’ . 

recoding rr wbsthir it is an inrernrtionrl arbftrrrion qr a domestic 

G onry Ii’ so, dldur8 axslain how they 8ro clrrrified or daflnad 

’ 4. Al SOB rupposini th*t. tiarlcally. a citlt8n in uelrrtsl ot a forrtgn 

t Irlwyer Is germlttbd to rrprrr’rnt clients ln rrbltrrrioa procedure. 18, 

there ruch limitrr~bn that they caniror rsprarsor clisnrs when rlra 

u rrb!ttstar of a certain arbitratloa pxoctdura does a@t aDpIovr It ? 

Also, rupposihg that a citizen in ger~orwl or a foreign lwyo; is 

,permf Ited 30 teproissnt a c.li’e’nt. 1s ‘thsrs‘any limitation on the rcapc of 

c 
.the sctivit*ios which they ,csn perform as II representative ? IA other 

,wor ds. ia Lhets such limiratlon Ihat ‘a fotri#n .l&wyer admitttbd lo , 

represent a client in an srbftrarion procadurs i8 aor sllowod to #‘l’vr 

legal abvioe on rho lowe of th; United Stater <C&Untry urberc b case is 

G .rolerred ro arbitqation) or OR the laws of any other country than rhs 

. country of his primary qualification ? 

,5. Are thcae a~stts~s monric>nsd above Orascribed in 1uw#‘6r rogulotlons or 

‘,rulas 7 

provisions ol yroh~iblfion ? 
1 rl. . 
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